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PROVISIONS  RELATING  TO  THE  HEALTH 
BENEFITS  OF  RETIRED  COAL  MINERS 


THURSDAY,  SEPTEMBER  9,  1993 

House  of  Representatives, 

Committee  on  Ways  and  Means, 

Washington,  D.C. 
The  committee  met,  pursuant  to  call,  at  10  a.m.,  in  room  1100, 
Longworth  House  Office  Building,  Hon.  Dan  Rostenkowski  (chair- 
man of  the  committee)  presiding. 

[The  press  releases  announcing  the  hearing  follow:] 


(l) 


FOR  IMMEDIATE  RELEASE 
THURSDAY,  JULY  8,  1993 


PRESS  RELEASE  #7 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 
1102  LONGWORTH  HOUSE  OFFICE  BLDG. 
WASHINGTON,  D.C.   20515 
TELEPHONE:    (202)  225-1721 


THE  HONORABLE  DAN  ROSTENKOWSKI  (D. ,  ILL.),  CHAIRMAN, 

COMMITTEE  ON  WAYS  AND  MEANS,  U.S.  HOUSE  OF  REPRESENTATIVES, 

ANNOUNCES  A  PUBLIC  HEARING  ON  PROVISIONS  RELATING  TO 

THE  HEALTH  BENEFITS  OF  RETIRED  COAL  MINERS 


The  Honorable  Dan  Rostenkowski  (D. ,  111.),  Chairman,  Committee 
on  Ways  and  Means,  U.S.  House  of  Representatives,  today  announced 
that  the  Committee  will  hold  a  public  hearing  on  provisions 
relating  to  the  health  benefits  of  retired  coal  miners.   The 
hearing  will  be  held  in  September.   The  specific  date  will  be 
announced  in  a  subsequent  press  release. 

BACKGROUND 

Congress  adopted  provisions  relating  to  the  health  benefits  of 
certain  retired  coal  miners  as  part  of  the  Energy  Policy  Act  of 
1992  (P.L.  102-486)  (the  "Act")  (section  19143  of  the  Act).   In 
general,  section  19143  of  the  Act  establishes  rules  for  the 
financing  and  provision  of  health  benefits  to  retired  mine  workers 
who  were  members  of  the  United  Mine  Workers  of  America  and  their 
families.   These  provisions  originated  in  the  Senate  version  of  the 
bill;  the  House  bill  contained  no  comparable  provisions. 

At  the  time  of  the  adoption  of  the  conference  report  on  the 
Act,  Chairman  Rostenkowski  stated  that,  because  of  the  concerns 
expressed  by  the  House  conferees  about  the  financing  mechanism  used 
to  provide  these  health  benefits,  and  the  unwillingness  of  the 
Senate  conferees  to  negotiate  solutions  to  a  myriad  of  problems 
with  this  mechanism  which  were  brought  to  the  attention  of  the 
conferees,  the  Committee  on  Ways  and  Means  would  review  these 
provisions  this  year  [138  Cong.  Rec.  H11405-06  (daily  ed., 
October  5,  1992) ] . 

This  hearing  is  intended  to  afford  interested  members  of  the 
public  the  opportunity,  prior  to  the  commencement  of  collection  of 
premiums  on  October  1,  1993,  to  comment  on  the  provisions  enacted 
last  year.   In  addition,  the  Committee  anticipates  testimony  from  a 
number  of  invited  witnesses  with  expertise  on  these  issues. 

specific  proposals  relating  to  these  provisions: 

(1)  a  proposal  to  exempt  so-called  "reachback"  companies  and 
companies  which  export  coal  from  liability  under  the  provisions  of 
the  Act; 

(2)  a  proposal  to  exempt  small  coal  producers  from  premiums 
payable  under  the  Act;  and 

(2)  a  proposal  to  provide  a  business  tax  credit  to  companies 
that  mine  metallurgical  coal  and  are  required  under  the  Act  to 
contribute  to  the  United  Mine  Workers  of  America  Combined  Benefit 
Fund,  as  provided  in  H.R.  1443,  introduced  by  Mr.  Boucher, 
Mr.  Payne  of  Virginia,  Mrs.  Kennelly,  et  al.). 


(MORE) 


DETAILS  FOR  SUBMISSION  OF  REQUESTS  TO  BE  HEARD: 

Individuals  and  organizations  interested  in  presenting  oral 
testimony  before  the  Committee  on  any  issue  specifically  described 
herein  must  submit  their  requests  to  be  heard  by  telephone  to 
Harriett  Lawler,  Diane  Kirkland  or  Karen  Ponzurick  [(202)  225-1721]  no 
later  than  Monday,  August  16,  1993,  to  be  followed  by  a  formal  written 
request  to  Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on 
Ways  and  Means,  U.S.  House  of  Representatives,  1102  Longworth  House 
Office  Building,  Washington,  D.C.  20515.   The  Committee  staff  will 
notify  by  telephone  those  scheduled  to  appear  as  soon  as  possible 
after  the  filing  deadline.   Any  questions  concerning  a  scheduled 
appearance  should  be  directed  to  the  Committee  [(202)  225-1721]. 

Persons  and  organizations  having  a  common  position  are  urged  to 
make  every  effort  to  designate  one  spokesperson  to  represent  them  in 
order  for  the  Committee  to  hear  as  many  points  of  view  as  possible. 
Time  for  oral  presentations  will  be  strictly  limited  with  the  under- 
standing that  a  more  detailed  statement  may  be  included  in  the  printed 
record  of  the  hearing  (see  formatting  requirements  below) .   This 
process  will  afford  more  time  for  members  to  question  witnesses.   In 
addition,  witnesses  may  be  grouped  as  panelists  with  strict  time 
limitations  for  each  panelist. 

In  order  to  assure  the  most  productive  use  of  the  limited  amount 
of  time  available  to  question  hearing  witnesses,  all  witnesses 
scheduled  to  appear  before  the  Committee  are  required  to  submit  200 
copies  of  their  prepared  statements  to  the  Committee  office, 
room  1102  Longworth  House  Office  Building,  at  least  24  hours  in 
advance  of  their  scheduled  appearance.   Failure  to  comply  with  this 
requirement  may  result  in  the  witness  being  denied  the  opportunity  to 
testify  in  person. 

WRITTEN  STATEMENTS  IN  LIEU  OF  PERSONAL  APPEARANCE; 

Persons  submitting  written  statements  for  the  printed  record  of 
the  hearing  should  submit  at  least  six  (6)  copies  by  the  close  of 
business  on  the  day  of  hearing  to  Janice  Mays,  Chief  Counsel  and  Staff 
Director,  Committee  on  Ways  and  Means,  U.S.  House  of  Representatives, 
1102  Longworth  House  Office  Building,  Washington,  D.C.  20515.   If 
those  filing  written  statements  for  the  record  of  the  printed  hearing 
wish  to  have  their  statements  distributed  to  the  press  and  the 
interested  public,  they  may  provide  100  additional  copies  for  this 
purpose  to  the  Committee  office,  room  1102  Longworth  House  Office 
Building,  before  the  hearing  begins. 

FORMATTING  REQUIREMENTS; 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or 
exhibit  submitted  for  the  printed  record  or  any  written  comments  in  response  to  a  request  for  written 
comments  must  conform  to  the  guidelines  listed  below.    Any  statement  or  exhibit  not  in  compliance  with 
these  guidelines  will  not  be  printed,  but  will  be  maintained  in  the  Committee  files  for  review  and  ose  by 
the  Committee. 

1.  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typed  in  single  space  on 
legal-size  paper  and  may  not  exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing. 
Instead,  exhibit  material  should  be  referenced  and  quoted  or  paraphrased     All  exhibit  material 
not  meeting  these  specifications  will  be  maintained  in  the  Committee  files  for  review  and  use 
by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or,  for 
written  comments,  the  name  and  capacity  of  the  person  submitting  the  statement,  as  well  as 
any  clients  or  persons,  or  any  organization  for  whom  the  witness  appears  or  for  whom  the 
statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a 
telephone  number  where  the  witness  or  the  designated  representative  may  be  reached  and  a 
topical  outline  or  summary  of  the  comments  and  recommendations  in  the  full  statement. 
This  supplemental  sheet  will  not  be  included  in  the  printed  record 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing 
Statements  and  exhibits  or  supplementary  material  submitted  solely  for  distribution  to  the  Members,  the 
press  and  the  public  during  the  course  of  a  public  hearing  may  be  submitted  in  other  forms . 

********* 
************** 


FOR  IMMEDIATE  RELEASE  PRESS  RELEASE  #10 

TUESDAY,  AUGUST  17,  1993  COMMITTEE  ON  WAYS  AND  MEANS 

U.S.  HOUSE  OF  REPRESENTATIVES 

1102  LONGWORTH  HOUSE  OFFICE  BUILDING 

WASHINGTON,  D.C.   20515 

TELEPHONE:   (202)  225-1721 


THE  HONORABLE  DAN  ROSTENKOWSKI  (D. ,  ILL.),  CHAIRMAN, 

COMMITTEE  ON  WAYS  AND  MEANS,  U.S.  HOUSE  OF  REPRESENTATIVES, 

ANNOUNCES  THE  DATE  FOR  THE  PUBLIC  HEARING  ON  PROVISIONS  RELATING  TO 

THE  HEALTH  BENEFITS  OF  RETIRED  COAL  MINERS 


The  Honorable  Dan  Rostenkowski  (D. ,  111.),  Chairman,  Committee  on 
Ways  and  Means,  U.S.  House  of  Representatives,  today  announced  the  date 
for  the  public  hearing  previously  announced  on  provisions  relating  to 
the  health  benefits  of  retired  coal  miners.   (See  Press  Release  #7, 
dated  July  8,  1993.)   The  hearing  will  be  held  on  Thursday, 
September  9,  1993,  beginning  at  10:00  a.m.,  in  the  main  Committee 
hearing  room,  1100  Longworth  House  Office  Building. 

As  indicated  in  Press  Release  #7,  the  final  date  for  submitting 
requests  to  testify  orally  was  Monday,  August  16,  1993.   Persons 
submitting  written  statements  for  the  record  should  submit  at  least 
six  (6)  copies  by  the  close  of  business,  Thursday,  September  9,  1993, 
to  Janice  Mays,  Chief  Counsel  and  Staff  Director,  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  1102  Longworth  House  Office 
Building,  Washington,  D.C.   20515.   If  those  filing  written  statements 
for  the  record  of  the  printed  hearing  wish  to  have  their  statements 
distributed  to  the  press  and  the  interested  public,  they  may  provide 
100  additional  copies  for  this  purpose  to  the  Committee  office, 
room  1102  Longworth  House  Office  Building,  before  the  hearing  begins. 

******* 


Chairman  Rostenkowski.  This  morning  the  Committee  on  Ways 
and  Means  will  review  provisions  in  the  Energy  Policy  Act  of  1992 
relating  to  the  health  benefits  of  certain  coal  miners  who  are  mem- 
bers of  the  United  Mine  Workers  of  America. 

These  provisions  were  enacted  last  October  with  no  input  from 
Members  of  the  House.  The  provisions  were  accepted  by  floor 
amendment  to  the  Energy  Policy  Act.  There  were  no  corresponding 
House  provisions  in  conference. 

Moreover,  the  House  and  Senate  conferees  were  unable  to  reach 
a  compromise  that  might  have  addressed  some  of  the  concerns 
raised  by  Members  of  the  House  with  regard  to  these  provisions. 

Because  of  the  serious  reservations  a  number  of  us  who  served 
as  House  conferees  on  the  Energy  Policy  Act  had  about  financing 
these  health  benefits,  I  indicated  during  the  debate  on  the  con- 
ference agreement  that  the  committee  would  conduct  an  examina- 
tion of  these  provisions  prior  to  October  1,  1993,  the  effective  date. 

That  is  the  purpose  of  our  hearing  today.  The  committee  is  inter- 
ested in  testimony  on  all  aspects  of  this  program.  In  particular,  we 
would  like  to  know  from  the  administration  witnesses  whether  they 
have  been  able  to  implement  these  provisions  in  a  timely  fashion, 
particularly  the  requirement  that  the  Secretary  of  the  Department 
of  Health  and  Human  Services  assign  beneficiaries  to  employers 
and  former  employers  by  October  1,  1993. 

We  would  also  be  interested  in  the  administration's  views  on  the 
budgetary  effects  of  utilizing  the  interest  earned  by  the  Abandoned 
Mine  Reclamation  Fund  to  pay  for  unassigned  beneficiaries. 

During  the  conference  on  the  Energy  Policy  Act  last  year,  Mem- 
bers expressed  numerous  concerns  about  the  effects  of  the  so-called 
reachback  provision  on  a  variety  of  companies  including  companies 
currently  in  the  coal  business,  companies  no  longer  mining  coal, 
small-  and  medium-sized  companies,  companies  already  in  bank- 
ruptcy and  those  that  could  be  pushed  into  bankruptcy  by  these 
provisions.  I  hope  that  our  witnesses  today  give  us  some  specifics 
on  the  operation  of  the  reachback  provision  in  their  individual  situ- 
ations. 

The  committee  is  also  interested  in  the  long-term  implications  to 
the  Federal  Government  of  establishing  this  benefits  program  for 
miners.  Are  we  prepared  to  afford  similar  treatment  to  retired 
workers  in  other  troubled  industries? 

Before  I  recognize  our  witnesses,  I  would  like  to  yield  to  my  col- 
league, Mr.  Archer. 

Mr.  Archer.  Thank  you,  Mr.  Chairman.  I  appreciate  what  you 
have  stated  in  your  opening  remarks. 

There  are  many,  many  questions  that  need  to  be  answered.  I  per- 
sonally think  this  country  should  stand  for  fairness  to  all  people, 
and  "reachback"  is  just  another  term,  perhaps  a  euphemism,  for 
retroactivity.  We  have  already  dealt  with  that  in  certain  other  as- 
pects of  the  reconciliation  bill. 

It  is  clear  to  me  that  there  are  offensive  aspects  of  this  that  are 
clearly  unfair  to  people  who  filled  their  responsibility,  got  out  of  the 
coal  business,  and  now  are  being  faced  with  having  to  pay  for 
something  that  they  have  absolutely  no  justifiable,  equitable  re- 
sponsibility for.  Those  are  the  situations  I  hope  we  will  hear  about 
today  and  I  hope  we  will  be  able  to  rectify. 


I  am  pleased  to  be  having  these  hearings,  Mr.  Chairman. 

Chairman  Rostenkowski.  Mr.  Pickle. 

Mr.  Pickle.  Mr.  Chairman,  I  thank  you  for  recognizing  me  and 
I  appreciate  your  statement  and  Mr.  Archer's. 

I  would  like  to  make  an  opening  statement  and  give  some  back- 
ground on  this  issue,  because  I  was  one  of  the  conferees  last  year 
on  the  energy  bill  and  I  opposed  the  measure  then,  and  I  oppose 
it  to  date.  I  think  what  we  did  last  year  was  just  a  bailout,  and 
it  is  an  injustice,  and  I  think  it  sets  a  precedent  in  the  area  of  em- 
ployee benefits  that  we  are  going  to  live  to  regret,  if  we  haven't 
reached  that  point  already. 

The  fact  is  that  the  United  Mine  Workers  and  certain  bituminous 
coal  operators  privately  agreed  several  decades  ago  to  establish  a 
beneficiary  health  plan.  As  long  as  coal  was  king,  this  agreement 
worked  reasonably  well.  Coal  production  shifted  from  the  Eastern 
States  to  the  West,  and  from  union  to  nonunion  companies,  and  in- 
deed from  American  companies  to  those  based  on  the  European 
continent. 

At  one  time  there  were  5,000  companies  under  this  agreement. 
But  by  1992,  there  were  only  300.  The  number  of  people  who 
worked  in  the  coal  mines  had  declined,  and  that  meant  less  money. 
So  the  coal  operators  just  decided  that  their  remaining  mine  oper- 
ations weren't  profitable  enough,  and  they  wanted  to  quit  funding 
the  health  benefit  plans.  So  they  threatened  to  get  out  of  the  coal 
mining  business. 

We  bailed  them  out  last  year  by  saying  any  companies  that  had 
been  signatory  to  any  coal  agreement  were  going  to  have  to  pay  for 
it  and  companies  that  had  been  out  of  the  coal  mining  business  for 
10,  15  years,  who  had  gotten  out  of  the  industry  and  paid  their 
penalty,  were  still  brought  back  in  and  subject  to  liability. 

Therefore,  a  lot  of  these  reachback  companies  are  going  to  have 
to  dig  down  and  contribute  a  lot  of  money,  and  we  think  that  sev- 
eral of  these  companies  will  be  forced  into  bankruptcy  because  of 
this  bill.  We  protested  this  action  strongly  last  year  because  of  the 
precedent  that  it  set. 

If  this  should  happen  to  coal  mining,  if  we  can  bail  out  the  re- 
tiree health  benefit  plan  in  the  coal  mining  industry,  the  next  con- 
cern will  be  the  steel  companies  or  the  automobile  companies  or  the 
airline  companies,  and  you  can  go  down  the  list  of  those  types  of 
industries.  And  if  you  can  just  say  that  we  are  going  to  somehow 
or  another  let  the  coal  operators  off,  you  are  going  to  have  to  let 
automobile  companies  and  their  workers  off.  Indeed,  the  auto- 
mobile workers,  in  testimony  earlier  this  year,  indicated  they  sup- 
port excise  taxes  on  every  automobile  so  the  United  States  can  pay 
for  the  retiree  health  benefits  in  the  union  program.  That  is  just 
a  flag  that  has  been  raised  to  show  what  is  going  to  happen. 

I  think  that  we  should  meet  our  responsibilities.  And  I  am  going 
to  be  interested  in  seeing  what  the  administration  and  others  say 
about  how  we  can  do  it. 

I  don't  think  anybody  liked  what  we  did  last  year.  We  passed  it 
because  it  was  made  a  part  of  the  energy  bill  and  we  couldn't  hold 
up  the  whole  energy  bill.  Now,  the  question  is,  if  you  let  it  con- 
tinue, and  we  are  only  10  days  away  from  the  imposition  of  the 


first  fee,  then  you  set  a  precedent  for.  what  is  going  to  happen  in 
every  one  of  our  industries,  and  we  are  going  to  live  to  regret  that. 

So  I  am  going  to  be  interested,  Mr.  Chairman,  in  what  the  ad- 
ministration says  and  what  the  companies  say  about  the  portents 
of  the  disastrous  effect  of  the  Coal  Act  unless  we  correct  it. 

Chairman  Rostenkowski.  Thank  you. 

Our  first  witnesses  are  from  three  departments  of  the  adminis- 
tration. We  welcome  to  the  committee  Hon.  Les  Samuels,  Assistant 
Secretary  for  Tax  Policy,  U.S.  Department  of  the  Treasury;  Hon. 
John  D.  Donahue,  Assistant  Secretary  for  Policy,  U.S.  Department 
of  Labor;  and  Lawrence  H.  Thompson,  Acting  Commissioner  of  So- 
cial Security,  U.S.  Department  of  Health  and  Human  Services. 

Mr.  Samuels,  if  you  would  like  to  begin  your  testimony,  we  are 
ready  to  receive  it. 

STATEMENT  OF  HON.  LESLIE  B.  SAMUELS,  ASSISTANT 
SECRETARY  FOR  TAX  POLICY,  U.S.  DEPARTMENT  OF  THE 
TREASURY 

Mr.  Samuels.  Yes,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to 
present  the  views  of  the  administration  on  the  Coal  Industry  Re- 
tiree Health  Benefit  Act,  which  I  will  refer  to  today  in  my  testi- 
mony as  the  Coal  Act,  which  was  enacted  as  part  of  the  Energy 
Policy  Act  of  1992. 

The  Coal  Act  requires  that  former  employers  of  retired  coal  min- 
ers finance  the  health  benefits  that  were  previously  negotiated  for 
those  miners  and  their  beneficiaries  by  the  United  Mine  Workers 
of  America,  the  UMWA.  Concerns  have  been  expressed  about  the 
equity  of  the  Coal  Act  and  in  particular  the  so-called  reachback  fi- 
nancing method  that  is  imposed  by  the  statute. 

Because  of  those  concerns,  various  proposals  to  modify  the 
reachback  method  have  been  suggested,  including  proposals  to  ex- 
empt certain  categories  of  employers  from  the  reachback  or  to  pro- 
vide other  special  tax  relief. 

As  I  will  discuss  more  fully,  the  administration  does  not  support 
efforts  to  reopen  the  provisions  of  the  Coal  Act.  The  current  law 
achieves  the  primary  goal  of  ensuring  adequate  funding  of  retired 
miners'  health  benefits. 

In  this  context,  we  believe  that  the  reachback  financing  method 
is  a  reasonable  approach  for  allocating  costs  on  the  basis  of  employ- 
ers' responsibility  for  their  retirees. 

The  Coal  Act  imposes  a  statutory  obligation  on  the  former  em- 
ployers of  retired  miners  to  fund  retiree  health  benefits  under  a 
new  "Combined  Fund."  The  Combined  Fund  covers  all  retirees  and 
their  beneficiaries  of  both  the  1950  and  1974  UMWA  Health  Bene- 
fit Funds. 

Under  the  current  law,  reachback  financing  method,  any  em- 
ployer that  signed  a  wage  agreement  with  the  UMWA  since  1950 
and  has  retirees  who  benefit  under  the  funds  could  be  obligated  to 
pay  premiums  for  the  health  benefits  of  those  retirees  and  their 
beneficiaries. 

In  addition,  employers  are  obligated  to  finance  the  health  bene- 
fits of  orphans  in  the  Combined  Fund  whose  employers  are  no 


longer  in  business.  Each  employer's  share  of  orphans  is  propor- 
tional to  the  number  of  the  employer's  retirees  who  benefit. 

The  method  of  allocating  individual  retirees  and  their  bene- 
ficiaries to  employers  will  be  discussed  in  more  detail  by  the  Social 
Security  Administration.  Generally  speaking,  the  allocation  method 
is  intended  to  ensure  that  costs  are  shared  by  all  employers  that 
signed  UMWA  wage  agreements  because  those  wage  agreements 
provided  for  retiree  health  benefits  under  the  1950  and  1974  funds. 

The  first  premiums  under  the  reachback  financing  method  are 
scheduled  to  be  assessed  as  of  October  1,  1993.  For  the  period  be- 
ginning February  1,  1993,  the  employers  that  were  signatories  to 
the  then-current  1988  National  Bituminous  Coal  Wage  Agreement 
are  required  to  pay  off  the  deficit  of  the  1950  and  1974  funds  and 
finance  the  current  costs  of  the  Combined  Fund.  These  contribu- 
tions for  current  costs  are  credited  against  those  employers'  subse- 
quent premium  payments. 

The  Coal  Act  also  authorized  an  infusion  of  $210  million  to  the 
Combined  Fund  from  the  excess  assets  of  the  UMWA  1950  pension 
plan.  In  addition  to  the  transfers  of  pension  assets,  annual  install- 
ments will  be  made  from  interest  on  the  Abandoned  Mine  Land 
Reclamation  Fund,  the  so-called  AML  Fund,  to  cover  the  cost  of  or- 
phans. The  AML  Fund  is  financed  by  fees  assessed  on  all  coal  min- 
ing companies.  Potentially,  up  to  $630  million  of  AML  funds  could 
be  transferred  to  the  Combined  Fund. 

The  primary  policy  of  the  Coal  Act  is  to  ensure  that  the  benefits 
promised  to  retired  union  miners  and  their  families  continue  to  be 
paid  without  interruption.  The  administration  strongly  supports 
this  goal.  We  would  be  particularly  troubled  by  any  amendments 
that  could  potentially  weaken  or  undercut  the  contribution  base 
from  which  retirees'  benefits  are  funded.  Given  the  primary  goal  of 
protecting  the  retired  miners  and  their  families,  the  financing 
mechanism  must  ensure  that  there  will  be  adequate  funds  to  pay 
benefits  into  the  future. 

Throughout  the  consideration  of  the  Coal  Act,  there  were  two 
competing  theories  regarding  the  best  way  to  finance  these  bene- 
fits. Some  argued  that  the  retired  miners'  benefits  should  be 
viewed  as  a  problem  of  the  coal  industry  generally  and,  thus,  fund- 
ed through  an  industry-wide  financing  mechanism  such  as  a  coal 
tax.  In  contrast,  proponents  of  the  competing  approach  argued  that 
the  retired  miners'  benefits  should  be  viewed  primarily  as  the  re- 
sponsibility of  a  more  limited  group  of  coal  company  employers 
whose  retirees  benefitted  under  the  1950  and  1974  funds.  Both  ap- 
proaches are  based  on  reasonable  tax  policies,  and  the  Coal  Act  in- 
cludes elements  of  each. 

A  new  industry-wide  financing  method  such  as  a  coal  tax  would 
spread  the  cost  among  all  current  industry  participants  and  allo- 
cate the  burden  to  businesses  that  currently  produce  the  greatest 
amount  of  coal  as  opposed  to  the  reachback  method  that  shifts  the 
burden  generally  to  those  businesses  that  are  responsible  for  a 
larger  number  of  retirees. 

A  coal- tax  approach  would  favor  companies  that  are  no  longer  in 
the  coal  business  but  have  coal  miner  retirees,  and  companies  that 
are  still  in  the  coal  business  but  have  a  large  number  of  retired 
miners  in  comparison  with  their  current  coal  mining  operations.  A 


coal  tax  generally  has  been  viewed,  however,  as  forcing  Western 
coal  producers,  where  there  is  the  greatest  growth  in  coal  produc- 
tion, to  subsidize  Eastern  coal  producers  that  employed  a  majority 
of  the  retirees  being  provided  health  benefits. 

A  production-based  premium  would  also  tax  nonunion  coal  com- 
panies to  pay  for  benefits  earned  by  unionized  labor.  The  Coal  Act 
does  include  some  elements  of  an  industry-wide  approach  because 
it  provides  for  transfers  from  the  AML  Fund  to  the  Combined 
Fund. 

The  alternative  approach  focuses  on  the  employers  who  are 
viewed  as  having  greater  responsibility  for  these  retirees  when 
compared  to  the  industry  as  a  whole.  This  is  the  approach  reflected 
in  the  reachback  financing  method.  The  crux  of  the  argument 
against  this  approach  is  that  the  reachback  method  does  not  prop- 
erly allocate  costs  in  line  with  the  employer's  responsibility,  or,  in 
the  alternative,  that  the  effects  of  allocating  costs  in  this  manner 
will  be  overly  burdensome  to  particular  categories  of  employers. 

Some  have  argued  that  the  law  should  have  obligated  only  the 
then-current  signatory  employers  to  finance  the  funds.  Proponents 
of  this  alternative  believe  that  the  1988  signatory  employers  should 
bear  the  costs  of  all  of  the  retiree  health  benefits  on  the  theory  that 
these  employers  helped  cause  the  financial  crisis  in  the  1950  and 
1974  funds.  On  the  other  hand,  the  1988  signatory  employers 
argue  that  they  were  being  forced  to  pay  for  the  healtn  benefits  of 
their  competitors'  retirees,  and  thereby  subsidizing  those  employ- 
ers. 

Others  argue  that  the  reachback  should  be  limited  only  to  post- 
1978  signatory  employers.  This  type  of  limited  reachback  would  be 
consistent  with  a  contract  law  argument  that  only  the  post- 1978 
signatory  employers  are  obligated  to  finance  these  benefits  in  the 
future  because  they  signed  an  agreement  that  incorporated  an  "Ev- 
ergreen" clause.  This  argument  ignores,  however,  that  all  employ- 
ers signed  a  UMWA  wage  agreement,  promised  retiree  health  bene- 
fits to  their  employees,  and  the  employees  have  relied  on  that 
promise.  In  this  regard,  it  should  be  remembered  that  the  Coal  Act 
was  necessitated  because  the  bargaining  process  and  the  prior 
wage  agreements  had  not  adequately  protected  the  retirees'  health 
benefits. 

Some  of  the  affected  employers  have  filed  lawsuits  challenging 
the  constitutionality  of  the  Coal  Act.  The  Department  of  Justice  is 
defending  those  cases  on  the  grounds  that  the  Coal  Act  is  a  ration- 
al response  by  Congress  and  that  there  is  no  government  taking  or 
violation  of  due  process  in  requiring  these  employers  to  pay  for  re- 
tiree health  benefits. 

Other  proposals  would  exempt  certain  categories  of  employers 
from  the  pool  of  potential  payers.  Proponents  of  these  various  ex- 
emptions argue  that  they  are  necessary  to  achieve  equity.  However, 
the  result  of  exempting  any  employer  from  paying  a  share  of  the 
cost  under  current  law  necessarily  shifts  a  greater  portion  of  the 
burden  onto  that  employer's  competitors. 

For  example,  an  exemption  or  other  special  tax  relief  for  compa- 
nies that  mine  metallurgical  coal  would  likely  exempt  companies 
that  have  a  large  number  of  retirees  receiving  benefits.  In  this  re- 
spect, such  exemptions  would  be  inconsistent  with  the  underlying 
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policy  of  placing  a  significant  level  of  the  responsibility  on  employ- 
ers whose  retirees  are  receiving  health  benefits. 

In  conclusion,  the  administration  believes  that  the  Coal  Act  is  a 
reasonable  solution  to  a  difficult  problem.  Moreover,  we  do  not  be- 
lieve that  reopening  the  legislation  or  modifying  the  reachback  fi- 
nancing method  is  likely  to  result  in  any  clearly  superior  or  more 
equitable  sharing  of  the  costs.  Rather,  our  concern  is  that  the  ex- 
emptions or  special  exceptions  for  certain  categories  of  employers 
will  result  in  a  greater  and  disproportionate  burden  on  those  em- 
ployers' competitors  and  ultimately  less  secure  funding  of  the  re- 
tired miners'  benefits. 

Mr.  Chairman,  that  concludes  my  statement. 

[The  prepared  statement  follows:] 
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STATEMENT  OF 

LESLIE  B.  SAMUELS 

ASSISTANT  SECRETARY  (TAX  POLICY) 

DEPARTMENT  OF  THE  TREASURY 

BEFORE  THE 

COMMITTEE  ON  WAYS  AND  MEANS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 


Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  present  the  views  of  the  Administration  on 
the  Coal  Industry  Retiree  Health  Benefit  Act  ("the  Coal  Act") , 
which  was  enacted  as  part  of  the  Energy  Policy  Act  of  1992,  P.L. 
102-486.   The  Coal  Act  requires  that  the  former  employers  of 
retired  coal  miners  finance  the  health  benefits  that  were 
previously  negotiated  for  those  miners  and  their  beneficiaries  by 
the  United  Mine  Workers  of  America  ("UMWA") .   Concerns  have  been 
expressed  about  the  equity  of  the  Coal  Act  and,  in  particular, 
the  so-called  "reachback"  financing  method  that  is  imposed  by  the 
statute.   Because  of  those  concerns,  various  proposals  to  modify 
the  reachback  method  have  been  suggested,  including  proposals  to 
exempt  certain  categories  of  employers  from  the  reachback  or  to 
provide  other  special  tax  relief. 

As  I  will  discuss  more  fully,  the  Administration  does  not 
support  efforts  to  re-open  the  provisions  of  the  Coal  Act.   The 
current  law  achieves  the  primary  goal  of  ensuring  adequate 
funding  of  retired  miners'  health  benefits.   In  this  context,  we 
believe  that  the  reachback  financing  method  is  a  reasonable 
approach  for  allocating  costs  on  the  basis  of  employers' 
responsibility  for  their  retirees. 

Background 

For  background  purposes,  I  would  like  to  briefly  describe 
the  funding  of  miners'  retiree  health  benefits  prior  to  the  Coal 
Act  and  the  events  that  led  to  its  enactment. 

Before  the  Coal  Act,  health  benefits  were  provided  for 
retired  union  miners  and  their  beneficiaries  either  by  the 
miner's  individual  employer  or  through  one  of  two  multiemployer 
funds  —  the  1950  UMWA  Health  Benefit  Fund  and  the  1974  UMWA 

Health  Benefit  Fund.   Contributions  to  both  Funds  were  required 
of  signatories  to  the  national  wage  agreement  negotiated  between 
the  UMWA  and  the  Bituminous  Coal  Operators  Association  ("BCOA") . 
Employers  that  were  not  signatories  to  the  national  wage 
agreement  also  contributed  to  the  Funds  under  separate  wage 
agreements  negotiated  with  the  UMWA. 

The  1950  Fund  covered  miners  who  had  retired  as  of  December 
31,  1975,  and  their  beneficiaries.   Miners  who  retired  after  1975 
generally  received  health  benefits  under  the  single  plan  of  their 
former  employer.   However,  if  the  employer  went  out  of  business 
or  left  the  coal  industry,  the  employer's  retirees  and  their 
beneficiaries  were  covered  by  the  1974  Fund.   As  a  result,  all  of 
the  retirees  and  their  beneficiaries  covered  under  the  1974  Fund 
were  "orphans"  for  whom  no  contributions  were  being  made  by  their 
former  employers.   About  half  of  the  retirees  and  their 
beneficiaries  in  the  1950  Fund  were  orphans. 

Beginning  in  the  late  1980' s,  the  Funds  began  to  experience 
serious  financial  difficulties.   As  of  December  31,  1991,  the 
"combined  deficit  of  the  Funds  reached  $105  million.   The  deficit 
was  precipitated  by  a  number  of  factors,  including  medical 
inflation  and  the  trustees'  inability  to  impose  certain  kinds  of 
cost  containment  mechanisms  under  the  Funds.   Moreover,  the 
contribution  base  of  the  Funds  was  eroding.   In  the  early  1980's, 
for  example,  approximately  2,000  employers  contributed  to  the 
Funds.   That  number  had  fallen  to  about  300  in  1992. 
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Both  the  growing  liabilities  of  the  Funds  and  the  declining 
number  of  employers  bearing  those  liabilities  engendered  a  series 
of  lawsuits  aimed  at  securing  additional  contributions  to  keep 
the  Funds  solvent.   The  more  significant  litigation  involved  the 
trustees'  efforts  to  expand  the  group  of  employers  currently 
contributing  to  the  Funds  by  means  of  the  "evergreen"  clause.   As 
argued  by  the  trustees,  the  evergreen  clause,  which  was  first 
included  under  the  1978  wage  agreement,  imposed  a  permanent 
obligation  on  all  signatory  employers  to  finance  retiree  health 
benefits,  regardless  of  whether  the  employer  signed  a  future  wage 
agreement.   Thus,  under  the  evergreen  clause,  the  trustees  could 
reach  back  to  all  post-1978  signatory  employers  for 
contributions . ' 

In  addition  to  the  litigation,  the  growing  liabilities  of 
the  Funds  and  the  costs  of  continuina  retiree  health  benefits 
became  a  central  issue  of  the  1989  coal  strike.   As  part  of  the 
compromise  that  helped  settle  that  strike,  then-Secretary  of 
Labor  Dole  announced  the  establishment  of  a  national  Coal 
Commission  to  study  the  Funds.   In  its  report,  published  in 
November  of  1990,  the  Coal  Commission  agreed  that  the  problems  of 
the  Funds  could  not  be  solved  through  private  bargaining  alone. 
In  addition  to  managed  care  and  other  cost  containment  provisions 
that  would  reduce  the  rising  costs  of  the  Funds,  the  Coal 
Commission  recommended  establishing  a  statutory  obligation  to 
contribute  to  the  Funds.   Although  the  Coal  Commission  was 
divided  as  to  how  this  obligation  should  be  implemented,  there 
was  general  agreement  that  it  should  cover  all  then-current 
signatory  employers  and  certain  former  signatory  employers,  as 
well . 

In  response  to  the  Coal  Commission  report,  legislation  to 
address  retired  miners'  health  benefits  was  included  in  a  larger 
tax  bill  that  was  passed  by  Congress  in  March  of  1992  (H.R. 
4210) .   However,  that  legislation  was  subsequently  vetoed  by 
President  Bush.   Without  a  legislative  solution,  there  were 
growing  concerns  about  the  continued  viability  of  the  Funds  and 
the  security  of  the  retirees'  benefits.   During  the  deliberations 
of  the  Energy  Policy  Act  of  1992,  additional  proposals  were 
considered  to  address  the  concerns  related  to  the  Funds.   A 
solution  ultimately  was  agreed  to  by  Congress  in  the  Coal  Act. 

The  Coal  Act 

The  Coal  Act  imposes  a  statutory  obligation  on  the  former 
employers  of  retired  miners  to  fund  retiree  health  benefits  under 
a  new  Combined  Fund.   The  Combined  Fund  covers  all  retirees  and 
beneficiaries  of  both  the  1950  and  1974  Funds.   Under  the  current 
law  reachback  financing  method,  any  employer  that  signed  a  wage 
agreement  with  the  UMWA  since  1950  and  has  retirees  who  benefit 
under  the  Funds  could  be  obligated  to  pay  premiums  for  the  health 
benefits  of  those  retirees  and  their  beneficiaries.   In  addition, 
employers  are  obligated  to  finance  the  health  benefits  of  orphans 
in  the  Combined  Fund  whose  former  employers  are  no  longer  in 
business.   Each  employer's  share  of  orphans  is  proportional  to 
the  number  of  the  employer's  retirees  who  receive  health  benefits 
under  the  Combined  Fund.   The  method  of  allocating  individual 
retirees  and  their  beneficiaries  to  employers  will  be  discussed 
in  more  detail  by  the  Social  Security  Administration.   However, 
in  general,  the  allocation  method  is  intended  to  ensure  that 
costs  are  shared  by  all  employers  that  signed  UMWA  wage 
agreements  because  those  wage  agreements  provided  for  retiree 
health  benefits  under  the  Funds. 

di^t-L^  theJ:iv!ne  °f  the  Passage  of  the  Coal  Act,  a  D.c.  federal 
district  court  had  decided  a  case  interpreting  the  everareen 
provision  as  allowing  a  reachback  to  the  post-1978  slqnlto^v 
SrHfSAooeaKTen^y'  that  deCisi°n  w«  ^"rLSS'tXVs. 
h^srLnLf  rrevie:ror?h^Cdec1sion"   ^  ^  S^L   «** 
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The  first  premiums  under  the  reachback  financing  method  are 
scheduled  to  be  assessed  as  of  October  1,  1993.   For  the  period 
beginning  February  1,  1993,  the  employers  that  were  signatory  to 
the  then-current  wage  agreement  are  required  to  pay  off  the 

deficit  of  the  Funds  and  finance  the  current  costs  of  the 
Combined  Fund.   The  contributions  for  current  costs  are  credited 
against  these  employers'  subsequent  premium  payments.   The  Coal 
Act  also  authorized  an  infusion  of  $210  million  to  the  Combined 
Fund  from  the  excess  assets  of  the  UMWA  1950  pension  plan.   In 
addition  to  the  transfers  of  pension  assets,  annual  installments 
will  be  made  from  interest  on  the  Abandoned  Mine  Land  Reclamation 
Fund  ("AML  fund")  to  cover  the  costs  of  orphans.   The  AML  fund  is 
financed  by  fees  assessed  on  all  coal  mining  companies. 
Potentially,  up  to  $630  million  of  AML  funds  could  be  transferred 
to  the  Combined  Fund. 


Discussion 

The  primary  policy  goal  of  the  Coal  Act  is  to  ensure  that 
the  benefits  promised  to  retired  union  miners  and  their  families 
continue  to  be  paid  without  interruption.   The  Administration 
strongly  supports  this  goal.   In  addition  to  our  more  specific 
concerns  with  re-opening  current  law,  we  would  be  particularly 
troubled  by  any  amendments  that  could  potentially  weaken  or 
undercut  the  contribution  base  from  which  retirees'  benefits  are 
funded. 

Given  the  primary  goal  of  protecting  the  retired  miners  and 
their  families,  the  financing  mechanism  must  ensure  that  there 
will  be  adequate  funds  to  pay  benefits  into  the  future. 
Throughout  the  consideration  of  the  Coal  Act,  there  were  two 
competing  theories  regarding  the  best  way  to  finance  these 
benefits.   Some  argued  that  the  retired  miners'  benefits  should 
be  viewed  as  a  problem  of  the  coal  industry  generally  and,  thus, 
funded  through  an  industry-wide  financing  mechanism,  such  as  a 
coal  tax.   In  contrast,  proponents  of  the  competing  approach 
argued  that  the  retired  miners'  benefits  should  be  viewed 
primarily  as  the  responsibility  of  a  more  limited  group  of  coal 
company  employers  whose  retirees  are  covered  under  the  Funds. 
Both  approaches  are  based  on  reasonable  tax  policies,  and  the 
Coal  Act  includes  elements  of  each. 

A  pure  industry-wide  financing  method,  such  as  a  coal  tax, 
would  spread  the  cost  among  all  current  industry  participants  and 
allocate  the  burden  to  businesses  that  currently  produce  the 
greatest  amount  of  coal,  as  opposed  to  the  reachback  method  that 
shifts  the  burden  generally  to  those  businesses  that  are 
responsible  for  a  larger  number  of  retirees.   A  coal-tax  approach 
would  favor  companies  that  are  no  longer  in  the  coal  business  but 
have  coal  miner  retirees,  and  companies  that  are  still  in  the 
coal  business  but  have  a  large  number  of  retired  miners  in 
comparison  with  their  current  coal  mining  operations.   A  coal  tax 
generally  has  been  viewed,  however,  as  forcing  western  coal 
producers,  where  there  is  the  greatest  growth  in  coal  production, 
to  subsidize  eastern  coal  producers  that  employed  a  majority  of 

the  retirees  being  provided  health  benefits  and  whose  share  of 
current  coal  production  has  significantly  diminished.2  A 
production-based  premium  also  would  tax  non-union  coal  companies 
to  pay  for  benefits  earned  by  unionized  labor.   The  Coal  Act 
includes  some  elements  of  a  coal-tax  approach,  because  it 
provides  for  transfers  from  the  AML  trust  to  the  Combined  Fund. 


2  In  1970,  69  percent  of  the  total  amount  of  coal  mined  in 
the  United  States  was  attributable  to  employers  that  were 
signatories  to  the  national  wage  agreement  with  the  UMWA.   In 
1991   that  figure  had  dropped  to  29  percent.   Coal  Mining 
Trends  —  NBCWA  Cnal  Production,  Fact  Sheet  of  Bituminous  Coal 
Operators  Association,  September  25,  1991. 
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The  alternative  approach  focuses  on  the  employers  who  are 
viewed  as  having  greater  responsibility  for  these  retirees' 
health  benefits  when  compared  to  the  industry  as  a  whole.   This 
is  the  approach  reflected  in  the  reachback  financing  method.   The 
crux  of  the  argument  against  this  approach  is  that  the  reachback 
method  does  not  properly  allocate  costs  in  line  with  the 
employer's  responsibility  or,  in  the  alternative,  that  the 
effects  of  allocating  costs  in  this  manner  will  be  overly 
burdensome  to  particular  categories  of  employers. 

Some  have  argued  that  the  law  should  have  obligated  only  the 
then-current  signatory  employers  to  finance  the  Funds  and  that 
there  should  be  no  reachback  to  previous  signatory  employers. 
Proponents  of  this  alternative  believe  that  this  group  of 
signatory  employers  should  bear  the  costs  of  all  of  the  retiree 
health  benefits  on  the  theory  that  they  helped  cause  the 
financial  crisis  in  the  Funds.   For  example,  they  argue  that  the 
BCOA  negotiated  a  change  in  the  basis  on  which  contributions  were 
calculated  from  tons  of  coal  produced  to  hours  of  labor,  which 
significantly  reduced  contributions  to  the  Funds.   On  the  other 
hand,  the  employers  in  the  BCOA  argue  that  they  were  being  forced 
to  pay  for  the  health  benefits  of  their  competitors'  retirees  and 
thereby  subsidizing  those  employers. 

Others  argue  that  the  reachback  should  be  limited  only  to 
post-1978  signatory  employers.   This  type  of  limited  reachback 
would  be  consistent  with  a  contract  law  argument  that  only  the 
post-1978  signatory  employers  are  obligated  to  finance  these 
benefits  in  the  future  because  they  signed  an  agreement  that 
incorporated  the  evergreen  clause.   This  argument  ignores, 
however,  that  all  employers  that  signed  a  wage  agreement  promised 
retiree  health  benefits  to  their  employees  and  the  employees  have 
relied  on  that  promise.   In  this  regard,  it  should  be  remembered 
that  the  Coal  Act  was  necessitated  because  the  bargaining  process 
and  the  prior  wage  agreements  had  not  adequately  protected  the 
retirees'  health  benefits.   Some  of  the  effected  employers  have 
filed  lawsuits  challenging  the  constitutionality  of  the  Coal  Act. 

™e  Department  of  Justice  is  defending  those  cases  on  the  grounds 
tnat  the  Coal  Act  is  a  rational  response  by  Congress  and  that 
there  is  no  government  taking  or  violation  of  due  process  in 
reguiring  these  employers  to  pay  for  retiree  health  benefits. 

Other  proposals  would  exempt  certain  categories  of  employers 
from  the  pool  of  potential  payors.   Some  companies  have  argued 
that  they  simply  cannot  afford  these  costs  and  that  they  will  be 
forced  out  of  business  or  into  bankruptcy  if  they  are  required  to 
pay.   Similarly,  companies  that  mine  metallurgical  coal,  which  is 
used  to  produce  steel,  argue  that  long-term,  fixed-price 
contracts  will  make  it  difficult  to  recover  the  costs  of  retiree 
health  premiums.   Metallurgical  coal  companies,  as  well  as  other 

m»rtoJerS!i?1S°  3fg^e  that  the  hi,?hly  competitive  foreign  coal 
markets  will  preclude  them  from  recovering  these  costs.   Other 
companies  take  the  position  that  their  specific  wage  agreements 
with  the  UMWA  should  be  honored  and  that  current  llw  unfairly 
allows  the  union  to  back  out  of  prior  deals. 

*vom^th°Ugh  Pr°P°nents  of  each  of  these  various  exceptions  and 
™?J  ?S  ar9ue.that  theY  "e  necessary  to  achieve  equity,  the 
under  curr^r?^119  *"*  emPl°Yer  from  paying  a  share  of  tne  costs 
bCrden      Lit      necessa"lY  s*i"s  a  greater  portion  of  the 
burden  onto  that  employer's  competitors.   For  example   an 
exemption  or  other  special  tax  relief  for  companies  that  mine 

-?™  n  9£    ?°al  W°Uld  likely  exemPt  companies  that  have  a 
large  number  of  retirees  receiving  benefits.   In  this  respect 

ofC  il?Ptl°nS  W°^ld  be  ^consistent  with  the  underlying  policy 
ZLll   r   ??  a  S1<?niflcant  level  of  the  responsibility  on  LploySrs 
whose  retirees  are  receiving  health  benefits.  P  Y 
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Conclusion 

In  conclusion,  the  Administration  believes  that  the  Coal  Act 
is  a  reasonable  solution  to  a  difficult  problem.   Moreover,  we  do 
not  believe  that  re-opening  the  legislation  or  modifying  the 
reachback  financing  method  is  likely  to  result  in  any  clearly 
superior  or  more  equitable  sharing  of  the  costs.   Rather,  our 
concern  is  that  exemptions  or  special  exceptions  for  certain 
categories  of  employers  will  result  in  a  greater  and 
disproportionate  burden  on  those  employers'  competitors  and 
ultimately  less  secure  funding  of  the  retired  miners'  benefits. 
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Chairman  Rostenkowski.  Thank  you. 
Mr.  Donahue. 

STATEMENT  OF  HON.  JOHN  D.  DONAHUE,  ASSISTANT 
SECRETARY  FOR  POLICY,  U.S.  DEPARTMENT  OF  LABOR 

Mr.  Donahue.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee.  I  am  John  D.  Donahue,  Assistant  Secretary  for  Policy. 
I  will  briefly  summarize  my  statement  and  submit  my  written  tes- 
timony for  the  record. 

I  am  pleased  to  be  here  this  morning  to  discuss  the  Coal  Indus- 
try Retiree  Health  Benefits  Act.  The  Coal  Act  is  unique  legislation. 
It  was  narrowly  tailored  to  address  the  particular  needs  of  a  lim- 
ited class  of  beneficiaries.  The  Coal  Act  reflects  a  broad-based  con- 
sensus that  coal  miners  should  receive  retiree  health  benefits  and 
that  the  obligation  for  those  benefits  rests  primarily  with  the  coal 
operators  who  employed  them. 

The  Advisory  Commission  on  United  Mine  Workers  of  America 
Retiree  Health  Benefits,  known  as  the  Coal  Commission,  was  cre- 
ated on  March  12,  1990.  Former  Secretary  of  Labor  W.J.  Usery,  Jr., 
chaired  the  commission.  It  represented  the  viewpoints  of  coal  in- 
dustry operators,  coal  industry  employees  and  retirees,  the  health 
care  community  and  the  public.  The  Coal  Commission  was  commit- 
ted to  finding  a  workable  solution  to  this  complex  and  troubling  set 
of  issues. 

It  succeeded  in  reaching  a  unified  consensus  on  many  issues.  The 
Coal  Commission,  however,  was  not  able  to  reach  a  single  consen- 
sus on  how  to  pay  for  orphan  coal  miners,  those  retired  coal  miners 
whose  employer  is  either  no  longer  in  business  or  no  longer  makes 
contributions  to  the  UMWA  funds. 

The  provision  of  health  care  to  orphan  miners  had  created  a  cri- 
sis for  the  funds  due  to  the  high  cost  of  health  care.  In  addition, 
as  fewer  companies  adhered  to  UMWA  contracts,  the  remaining 
signatories  had  to  pay  for  benefits  promised  by  former  signatories. 
This  situation  was  clearly  unfair. 

To  remedy  this  inequity,  the  Coal  Act  adopts  a  reachback  ap- 
proach. It  requires  past  signatories  to  make  promised  contributions 
to  pay  for  the  health  care  of  retired  miners.  The  Department  of 
Labor  believes  that  this  approach  is  preferable  to  an  industrywide 
funding  plan  which  would  have  distributed  the  costs  of  providing 
health  care  among  all  coal  producers  regardless  of  their  employ- 
ment or  contract  history. 

Now  that  I  have  described  the  policy  basis  for  this  unique  legisla- 
tion, I  would  like  to  turn  your  attention  to  its  application.  I  want 
to  begin  by  cautioning  that  the  department's  support  for  this  law 
is  limited  to  its  narrow  application  to  a  specific  segment  of  a  single 
industry. 

The  coal  industry  is  generally  structured  as  holding  companies, 
each  controlling  numerous  subsidiary  operations.  The  Coal  Act 
treats  business  organizations  under  common  control  as  one  em- 
ployer for  purposes  of  assessing  and  collecting  premiums. 

The  act  places  responsibility  on  a  limited  class  of  entities  to 
whom  the  obligation  to  provide  retiree  health  care  can  be  traced. 
Chairman  Rostenkowski's  letter  of  invitation   to  Secretary  Reich 
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asked  him  to  address  proposals  to  provide  exemptions  or  other  tax 
relief  for  certain  companies  affected  by  the  Coal  Act. 

The  department  opposes  any  proposal  which  would  exempt 
reachback  companies  from  liability  under  the  act.  The  central  fea- 
ture of  the  Coal  Act's  funding  mechanism  is  that  it  imposes  liabil- 
ity for  premiums  on  all  the  companies  that  were  once  signatory  to 
a  UMWA  contract  requiring  those  benefits.  The  department  be- 
lieves this  is  a  fair  allocation  of  liability  because  the  act's  very  es- 
sence is  the  enforcement  of  past  promises  that  might  otherwise  be 
broken. 

The  proposal  to  create  a  tax  credit  for  metallurgical  coal  produc- 
ers is  found  in  H.R.  1443.  We  endorse  the  Treasury  position  that 
there  is  no  compelling  reason  to  exempt  producers  of  certain  prod- 
ucts but  not  others  from  their  past  agreements. 

In  sum,  the  department  believes  that  promised  health  care  bene- 
fits must  be  delivered  to  retired  coal  miners.  We  firmly  support  the 
policy  objectives  of  the  Coal  Act  and  would  oppose  any  attempts  to 
revise  it. 

Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  JOHN  D.  DONAHUE 

ASSISTANT  SECRETARY  OF  LABOR  FOR  POLICY 

BEFORE  THE 

COMMITTEE  ON  NAYS  AND  MEANS 

SEPTEMBER  9,  1993 

Good  morning  Mr.  Chairman  and  Members  of  the  Committee.   My  name 
is  John  D.  Donahue.   I  am  the  Assistant  Secretary  of  Labor  for 
Policy.   Accompanying  me  are  Kevin  Maroney  of  the  Congressional 
Affairs  Office  and  Diane  Howland  of  the  Policy  Office.   It  is  an 
honor  to  appear  before  you  this  morning  to  discuss  the  Coal 
Industry  Retiree  Health  Benefits  Act,  which  was  enacted  as  part 
of  the  National  Energy  Security  Act  of  1992  to  protect  the  health 
benefits  of  certain  retired  coal  miners.   I  will  refer  to  this 
important  legislation  as  the  "Coal  Act." 

In  your  letter  of  invitation  you  have  reguested  that  the 
Department  of  Labor  address  proposals  which  would  exempt  so- 
called  "reachback"  companies  and  small  coal  producers  from  the 
Coal  Act,  as  well  as  a  proposal  to  provide  a  tax  credit  to 
metallurgical  coal  companies.   I  will  address  these  proposals 
shortly.   First,  I  would  like  to  describe  the  Department  of 
Labor's  perspective  on  the  Coal  Act. 

THE  COAL  ACT'S  GOALS  AND  ORIGINS 

The  Coal  Act  is  unigue  legislation.   It  was  tailored  to  address 
the  particular  needs  of  a  limited  class  of  beneficiaries,  and 
reflects  a  broad-based  consensus  that  those  beneficiaries  should 
receive  retiree  health  benefits  and  that  the  obligation  to 
finance  those  benefits  rests  primarily  with  the  coal  operators 
who  employed  them. 

The  Advisory  Commission  on  United  Mine  Workers  of  America  Retiree 
Health  Benefits,  known  as  the  Coal  Commission,  was  created  on 
March  12,  1990,  following  settlement  of  a  10-month  labor  dispute. 
Former  Secretary  of  Labor  W.  J.  Usery,  Jr.  chaired  the 
Commission.   The  Commission  consisted  of  members  representing  the 
viewpoints  of  coal  industry  operators;  coal  industry  employees 
and  retirees;  the  employee  benefits  and  health  care  communities; 
and  the  public,  including  the  employee  relations  community.   The 
Coal  Commission  was  committed  to  finding  a  workable  solution  to 
the  complex  and  troubling  problem  of  providing  retiree  health 
care  for  certain  coal  miners. 

The  Coal  Commission  held  public  meetings  to  offer  the  public  the 
opportunity  to  provide  their  views  with  respect  to  issues  arising 
from  the  UMWA  1950  and  1974  Benefit  Trusts,  which  provided  health 
benefits  to  retired  miners.   The  six  Commission  meetings  had  an 
average  public  attendance  of  65  individuals  and  organizations, 
representing  the  full  spectrum  of  the  coal  industry.   Eighteen 
witnesses  testified  before  the  Commission  at  the  six  meetings. 
The  Commission  also  received  written  statements  from  an 
additional  twenty-nine  individuals  and  organizations. 

The  Coal  Commission  reached  a  consensus  on  many  issues,  including 
the  conclusion  that  retired  coal  miners  should  receive  lifetime 
health  benefits  and  that  their  former  employers  had  created  the 
obligation  by  signing  UMWA  coal  wage  agreements. 

The  Coal  Commission  was  unable  to  achieve  a  consensus  on  one 
point:  how  to  pay  for  so-called  "orphan"  coal  miners.   As  you 
know,  orphan  coal  miners  are  miners  whose  employer  is  either  no 
longer  in  business  or  no  longer  makes  contributions  to  the  UMWA 
Funds.   Funding  health  care  for  orphan  miners  created  a  crisis 
for  the  UMWA  Funds  for  two  reasons.   First,  the  cost  of  providing 
health  care  has  increased  dramatically  in  recent  years.   Second, 
as  fewer  coal  companies  adhered  to  national  coal  wage  agreements, 
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remaining  signatories  had  to  pay  for  benefits  promised  by  former 
signatories.   This  was  and  is  clearly  unfair. 

Two  approaches  to  funding  health  care  for  orphan  coal  miners  are 
contained  in  the  Report  of  the  Coal  Commission:  an  industry-wide 
plan  which  featured  a  tax  on  coal,  and  an  alternative  plan  which 
looked  to  past  signatories.   The  Coal  Act  adopted  the  approach  of 
the  alternative  funding  plan. 

Under  this  approach,  the  Coal  Act  reaches  back  to  past 
signatories  that  promised  to  make  contributions  to  the  UMWA  Fund 
to  provide  health  care  to  retired  coal  miners.   Business 
organizations  under  common  control  are  treated  as  one  employer 
for  purposes  of  assessing  and  collecting  premiums.   The  burden  of 
paying  for  health  care  costs  falls  on  those  companies  that  made 
the  promises.   The  Department  believes  that  this  approach  is 
preferable  to  a  plan  based  solely  on  an  industry-wide  funding 
mechanism  which  would  have  distributed  the  costs  of  providing 
health  care  among  all  coal  producers. 

THE  COAL  ACT  IS  FAIR  BECAUSE  IT  IS  NARROWLY  TAILORED  TO  FIT 
CERTAIN  COAL  INDUSTRY  RETIREES 

Now  that  I  have  described  the  historical  and  policy  basis  for 
this  unique  legislation,  I  would  like  to  turn  your  attention  to 
its  application  to  the  coal  industry.   I  want  to  begin  by 
cautioning  that  the  Department's  support  for  this  law  is  limited 
to  its  narrow  application  to  a  specific  segment  of  the  coal 
industry. 

Although  similar  problems  with  respect  to  retiree  health  care  may 
face  other  mature  industries,  the  Coal  Act  is  narrowly  tailored 
to  meet  the  particular  needs  of  a  limited  class  of  coal  industry 
retirees,  and  places  responsibility  on  a  limited  class  of 
entities  to  whom  the  obligation  can  be  traced. 

The  coal  industry  is  generally  structured  as  holding  companies 
that  control  numerous  subsidiary  operations.   In  many  cases  these 
subsidiaries  are  legitimately  independent  operations  formed  due 
to  the  discovery  of  new  mines  or  the  exhaustion  of  old  mines. 
All  too  often,  however,  these  subsidiaries  are  created  to  protect 
their  controlling  interests  from  liability. 

The  use  of  thinly  capitalized  subsidiaries  has  sometimes 
permitted  segments  of  the  coal  industry  to  avoid  having  to  pay 
for  health  benefits  promised  through  the  collective  bargaining 
process.   It  is  not  uncommon  for  a  contract  operator  or  thinly 
capitalized  subsidiary  or  partner  in  a  joint  venture  to  walk  away 
from  obligations  to  finance  retiree  health  care.   Some  entities 
who  appear  to  have  had  no  involvement  with  the  UMWA  Funds  were  in 
fact  involved  as  contributors  of  capital,  as  participants  in 
joint  ventures,  or  as  purchasers  of  contract  coal. 

In  addition,  coal  operations  in  some  cases  were  structured  to 
avoid  responsibilities  under  Departmental  programs  administered 
pursuant  to  the  Black  Lung  Benefits  Act  and  the  penalty 
provisions  of  the  Federal  Mine  Safety  and  Health  Act. 

Moreover,  the  Coal  Act  did  not  create  an  open-ended  obligation  on 
the  part  of  coal  companies.   It  created  an  obligation  on  coal 
companies  to  fund  promised  benefits  for  a  class  of  retirees  for 
their  lives.   The  average  age  of  the  beneficiaries  of  the  UMWA 
Combined  Fund  is  about  78:  this  includes  retired  miners  and  their 
beneficiaries. 

PROPOSALS  TO  EXEMPT  CERTAIN  COMPANIES  AND  CREATE  A  TAX  CREDIT 

Proposals  have  been  made  to  create  an  exemption  for  small  coal 
companies  and  certain  reachback  companies  from  liability  under 
the  Act.   In  addition,  a  proposal  has  also  been  made  to  create  a 
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tax  credit  for  coal  companies  that  engage  in  the  production  of 
metallurgical  coal. 

The  Department  opposes  any  proposal  which  would  exempt  reachback 
companies  from  liability  under  the  Coal  Act.   The  central  feature 
of  the  Coal  Act's  funding  mechanism  is  that  it  imposes  liability 
for  premiums  on  all  companies  that  were  once  signatory  to  a  UMWA 
contract  requiring  those  benefits.   In  other  words,  the  Coal  Act 
"reaches  back"  to  all  former  signatories  regardless  of  the  year 
the  contract  was  signed,  at  least  with  respect  to  premiums  for 
those  signatories'  former  employees  and  a  pro  rata  share  of 
orphan  miners. 

The  Coal  Act  is  designed  to  assign  retired  coal  miners  first  to 
post-1978  signatories  based  on  length  of  service.   If  no  post- 
1978  signatory  is  responsible  according  to  criteria  created  in 
the  law,  then  and  only  then  does  the  Act  look  back  to  pre-1978 
signatories.   The  Department  believes  that  this  is  a  fair 
allocation  of  liability  because  the  Act's  very  essence  is  the 
enforcement  of  past  promises  that  might  otherwise  be  broken. 

Of  course,  no  company,  large  or  small,  is  eager  to  assume 
additional  financial  obligations  in. this  era  of  fiscal 
constraints.   However,  this  statute  represents  a  reasonable 
resolution  of  a  difficult  problem.   Former  signatories  agreed  to 
pay  for  their  retirees'  medical  benefits  as  well  as  for  the 
benefits  of  retirees  whose  employers  were  no  longer  providing 
benefits.   The  Department  of  Labor  urges  this  Committee  to  assure 
that  those  promises  are  kept. 

The  proposal  to  create  a  tax  credit  for  metallurgical  coal 
producers  is  found  in  H.R.  1443.   We  endorse  the  Treasury 
position  that  there  is  no  compelling  reason  to  exempt  producers 
of  certain  products  but  not  others  from  their  past  agreements. 

CONCLUSION 

The  Coal  Act  did  not  directly  affect  any  of  the  programs 
administered  by  the  Department  of  Labor.   Issues  related  to  the 
health  and  welfare  of  coal  mine  workers,  however,  cut  across  a 
variety  of  our  programs.   Within  the  Employment  Standards 
Administration,  for  example,  the  Division  of  Coal  Mine  Worker's 
Compensation  administers  the  Black  Lung  program.   About  20,000 
beneficiaries  of  the  Black  Lung  program  will  receive  health  care 
from  the  1992  UMWA  Combined  Fund.   Also,  the  Mine  Safety  and 
Health  Administration  works  to  enforce  standards  which  assure 
that  mine  conditions  are  free  from  recognized  hazards.   Finally, 
the  Pension  and  Welfare  Benefits  Administration  retains 
jurisdiction  over  the  1992  Combined  Fund  pursuant  to  the 
fiduciary  provisions  of  title  I  of  the  Employee  Retirement  Income 
Security  Act  of  1974. 

The  Department  believes  that  promised  health  benefits  should  be 
delivered  to  retired  coal  miners.   We  firmly  support  policy 
objectives  of  the  Coal  Act  and  would  oppose  any  attempts  to 
revise  the  legislative  scheme. 


21 

Mr.  Pickle  [presiding].  Thank  you. 
Mr.  Thompson  will  be  recognized. 

STATEMENT  OF  LAWRENCE  H.  THOMPSON,  ACTING  COMMIS- 
SIONER OF  SOCIAL  SECURITY,  U.S.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Mr.  Thompson.  Thank  you,  Mr.  Pickle. 

Mr.  Chairman  and  members  of  the  committee,  I  appreciate  this 
opportunity  to  discuss  the  Social  Security  Administration's  role  in 
carrying  out  our  tasks  under  the  Coal  Industry  Retiree  Health 
Benefit  Act  of  1992.  This  morning  I  would  like  to  submit  my  full 
written  statement  for  the  record  and  summarize  it  briefly. 

My  objective  is  to  bring  you  up  to  date  on  the  work  being  done 
by  SSA  under  this  law.  I  am  pleased  to  report  today  that  we  are 
making  good  progress  and  fully  expect  to  meet  the  statutory  due 
date  for  carrying  out  our  work. 

SSA's  role  is  basically  threefold.  Under  the  law,  coal  operators 
will  pay  health  benefit  premiums  for  health  benefit  beneficiaries 
who  are  determined  to  be  their  responsibility. 

The  first  part  of  SSA's  job  is  to  determine  the  premium  amount; 
that  is  the  relatively  easy  part.  In  simple  terms,  the  law  states  that 
the  premium  level  is  based  on  the  average  dollar  amount  of  health 
benefits  paid  per  person  under  the  old  plans  for  the  plan  year  be- 
ginning July  1,  1991,  updated  to  take  into  account  the  increase  in 
the  medical  component  of  the  consumer  price  index. 

The  law  requires  us  to  calculate  the  premium  for  each  plan  year 
beginning  on  or  after  February  1993.  Later  this  month,  our  Office 
of  the  Actuary  will  complete  the  premium  calculation  for  the  plan 
years  beginning  February  1,  1993  and  October  1,  1993,  and  we  will, 
as  required  by  law,  notify  the  trustees  of  the  Combined  Fund  of  the 
premium  amounts. 

The  second  part  of  our  job  is  to  assign  each  beneficiary  to  the 
coal  operator  who  will  be  responsible  for  the  benefit  payments  for 
that  miner.  The  Coal  Act  is  very  precise  in  describing  how  these 
assignments  are  to  be  made  and  SSA  has  no  discretion  in  applying 
the  criteria. 

There  are  approximately  80,000  miners,  both  living  and  de- 
ceased, covered  by  the  Coal  Act,  and  a  total  of  120,000  bene- 
ficiaries, which  includes  miners  and  their  families  or  survivors.  Of 
these  80,000,  the  Bituminous  Coal  Operators  Association  has  pro- 
vided us  a  list  of  approximately  15,000  for  whom  certain  of  the 
large  coal  operators  have  voluntarily  acknowledged  premium  re- 
sponsibility. For  these  miners  we  will  send  a  confirming  notice  to 
the  coal  operator  and  to  the  Combined  Fund. 

For  each  of  the  other  miners,  SSA  must  assign  premium  respon- 
sibility to  a  coal  operator  following  detailed  criteria  defined  in  the 
law.  Under  the  law,  that  assignment  must  be  based  on  three  fac- 
tors: the  length  of  the  miner's  employment  with  the  signatory  oper- 
ator, one  who  has  signed  a  UMWA  wage  agreement;  how  recently 
that  employment  took  place;  and  the  date  the  wage  agreement  was 
signed  by  trie  operator  and  the  UMWA. 

To  complete  this  task,  SSA  must  perform  two  separate  oper- 
ations. First,  we  have  to  search  our  earnings  records  and  recon- 
struct the  miners'  individual  employment  histories.  Then  we  must 
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match  those  histories  to  lists  of  signatory  coal  operators  who  are 
subject  to  this  legislation. 

I  am  pleased  to  say  we  have  made  significant  progress  with  the 
assignment  process.  To  date,  we  have  completed  about  40  percent 
of  the  assignments.  We  expect  to  begin  releasing  these  decisions  in 
about  a  week  and  a  half. 

Our  third  task  under  the  law  is  to  consider  requests  for  review 
of  our  assignment  decisions.  We  are  currently  developing  regula- 
tions on  the  handling  of  assigned  operator  reviews.  That  project 
will  be  completed  soon. 

In  conclusion,  Mr.  Chairman,  I  appreciate  the  opportunity  to 
bring  you  and  the  committee  up  to  date  on  our  progress  in  complet- 
ing our  responsibilities  under  the  Coal  Act.  We  believe  we  will 
meet  all  the  deadlines. 

Thank  you.  I  will  be  pleased  to  answer  any  questions. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  LAWRENCE  H.  THOMPSON,  ACTING  COMMISSIONER 
OF  SOCIAL  SECURITY 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  be  here  today  to  discuss  the  role  of  the 
Social  Security  Administration  (SSA)  under  the  Coal  Industry 
Retiree  Health  Benefit  Act  of  1992  (Coal  Act) .   I  am  also  happy 
to  report  that  we  are  making  good  progress  and  fully  expect  to 
meet  the  statutory  due  date  for  carrying  out  our  assigned  tasks 
under  the  Act.   Let  me  begin  by  briefly  reviewing  the 
requirements  of  the  law  and  the  responsibilities  which  have  been 
assigned  to  SSA.   Then,  I  will  discuss  our  progress  in  carrying 
out  these  responsibilities. 

Requirements  of  the  Law 

Because  SSA  obtains  and  records  information  about  the 
earnings  of  all  workers  covered  by  Social  Security,  our  agency  is 
uniquely  able  to  assist  in  the  work  required  of  the  Secretary  of 
Health  and  Human  Services  under  this  legislation.   I  will 
describe  this  work  in  more  detail  later  in  my  testimony.   Let  me 
first  review  briefly  the  requirements  of  the  Coal  Act. 

The  Coal  Act  merges  the  1950  and  1974  benefit  plans  of  the 
United  Mine  Workers  of  America  (UMWA)  into  a  new  "Combined  Fund, " 
administered  by  a  board  of  trustees  as  a  private  tax-exempt 
employee  benefit  plan.   This  new  Fund  is  designed  to  provide 
lifetime  health  benefits  (and  death  benefits)  for  beneficiaries 
of  the  old  plans- -retired  miners  and  their  dependents  or 
survivors.   Benefits  are  financed  primarily  from  funds 
transferred  from  UMWA  pension  plans,  as  well  as  from  premiums 
paid  by  coal  operators  and  transfers  of  interest  from  the 
Abandoned  Mine  Land  Reclamation  fund. 

Under  the  law,  coal  operators  pay  premiums  for  all 
beneficiaries  who  are  determined  to  be  their  responsibility. 
They  are  also  required  to  pay  a  pro  rata  share  of  the  premium 
cost  for  beneficiaries  for  whom  no  assignment  of  responsibility 
can  be  made.   The  premiums  are  established  by  formulas  in  the 
law,  and  updated  yearly  for  cost-of-living  increases. 

Although  SSA  has  the  earnings  information  which  is  necessary 
to  help  implement  the  CIHB  program,  the  Coal  Act  did  not  provide 
funding  for  us  to  do  this  work.   Mr.  Chairman,  by  law,  SSA  cannot 
use  trust  fund  monies  for  work  which  is  unrelated  to  the  Social 
Security  programs.   For  this  reason,  we  requested  and  Congress 
provided  a  supplemental  appropriation  of  $10  million  in  July  for 
FY  1993  to  give  SSA  the  necessary  funding  for  this  work. 

SSA  Tasks 

Mr.  Chairman,  this  brings  me  to  the  specifics  of  SSA's 
responsibilities  under  the  Coal  Act.   In  essence,  SSA  has  three 
tasks  to  perform  under  the  Coal  Act: 

o    To  calculate  the  amount  of  the  health  benefit  premium 
for  each  beneficiary; 

o    To  "assign"  each  beneficiary  to  the  coal  operator  who 
will  be  responsible  for  the  health  (and  death)  benefit 
premiums  for  that  miner,  and  notify  the  operator  of 
that  responsibility;  and 

o    To  consider  requests  by  the  coal  operators  for  review 
of  assignments. 

Let  me  now  briefly  discuss  each  of  these  tasks,  in  turn. 

Calculating  the  Premium 

In  simple  terms,  the  law  states  that  the  health  benefit 
premium  amount  is  based  on  the  average  dollar  amount  of  health 
benefits  paid  per  person  under  the  old  plans  for  the  plan  year 
beginning  July  1,  1991,  updated  to  take  account  of  the  increase 
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in  the  medical  component  of  the  Consumer  Price  Index  (CPI) .   The 
law  requires  us  to  calculate  the  premium  for  each  plan  year 
beginning  on  or  after  February  1,  1993.   (The  first  plan  year 
begins  on  February  1,  1993  because  that  is  the  date  the  old  plans 
were  merged  to  create  the  Combined  Fund;  by  law,  the  next  plan 
year  begins  on  October  1,  1993,  and  each  succeeding  October  1.) 

The  Coal  Act  is  very  specific  as  to  how  the  premium  is 
calculated.   It  requires  that  the  premium  calculation  be  based  on 
the  following  information:  (1)  the  aggregate  amount  of  payments 
from  both  the  1950  UMWA  Benefit  Plan  and  the  1974  UMWA  Benefit 
Plan  for  health  benefits  (less  reimbursements  but  including 
administrative  costs)  for  the  plan  year  beginning  July  1,  1991, 
for  all  individuals  covered  under  the  plan  for  that  plan  year, 
and  (2)  the  number  of  individuals  covered  under  the  plans  for 
that  plan  year.   The  aggregate  cost  divided  by  the  number  of 
individuals  produces  the  average  health  benefit  cost  per 
individual . 

Later  this  month,  SSA' s  Office  of  the  Actuary  will  complete 
the  premium  calculation  for  the  plan  years  beginning  February  1, 
1993  and  October  1,  1993  by  updating  the  average  health  benefit 
cost  per  individual  as  calculated  above  with  the  medical 
component  of  the  CPI.   As  required  by  law,  we  will  notify  the 
Trustees  of  the  Combined  Fund  of  the  premium  amounts. 

Assignment  Procedures 

Now  let  me  briefly  describe  the  procedure  to  assign 
responsibility  for  premiums  to  the  appropriate  coal  operator. 
The  Coal  Act  is  very  precise  as  to  the  way  we  assign  miners  to 
coal  operators,  and  SSA  has  no  discretion  as  to  how  we  apply  the 
criteria.   The  assignment  process  is  the  largest  and  most  complex 
of  the  tasks  SSA  is  assigned. 

As  required  by  law,  the  Combined  Fund  has  identified 
approximately  80,000  miners- -both  living  and  deceased- -covered  by 
the  Act,  and  a  total  of  120,000  beneficiaries,  which  includes 
miners  and  their  families  or  survivors.   Of  the  80,000  miners, 
the  Bituminous  Coal  Operators  Association  provided  us  a  list  of 
approximately  15,000  miners  for  whom  certain  of  the  large  coal 
operators  have  voluntarily  acknowledged  premium  responsibility. 
For  these  miners,  we  will  simply  send  a  confirming  notice  to  the 
coal  operator  and  to  the  Combined  Fund. 

The  remaining  65,000  miners,  however,  must  be  assigned  to  a 
coal  operator  by  SSA  following  detailed  criteria  defined  in  the 
law.   In  general,  there  are  three  factors  that  come  into  play  in 
determining  to  which  coal  operator  a  miner  is  assigned- -length  of 
a  miner's  employment  with  a  coal  operator  who  was  a  signatory  to 
a  UMWA  wage  agreement  (also  called  a  signatory  operator) ,  recency 
of  that  employment,  and  the  date  the  wage  agreement  was  signed  by 
the.  operator  and  the  UMWA. 

More  specifically,  the  law  states  that  a  miner  must  be 
assigned  to  a  coal  operator  according  to  the  following  order 
of  priority: 

o    To  the  last  active  signatory  operator  (or  a  "related  person" 
(successor) ,  if  the  operator  is  out  of  business)  for  whom 
the  miner  worked  at  least  two  years,  provided  that  the 
operator  signed  a  wage  agreement  with  the  UMWA  that  was 
effective  in  1978  or  later. 

o    To  the  last  active  signatory  operator  (or  its  successor,  if 
the  operator  is  out  of  business)  for  whom  the  miner  worked, 
regardless  of  length  of  employment,  provided  that  the 
operator  signed  a  UMWA  wage  agreement  that  was  effective  in 
1978  or  later. 
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o    To  the  active  signatory  operator  of  any  agreement  (or  its 
successor)  for  whom  the  miner  worked  the  longest  under  a 
UMWA  agreement  in  the  period  prior  to  1978. 

o    In  cases  in  which  none  of  the  above  criteria  are  met,  the 

miner  is  treated  as  "unassigned. "   This  means  that,  because 
responsibility  for  the  premium  cannot  be  made  to  a 
particular  signatory  operator,  the  miner  is  assigned  to  a 
pool,  for  which  each  assigned  operator  pays  a  pro  rata  share 
of  the  premiums.   The  unassigned  miner  premium  for  each  coal 
operator  is  calculated  by  determining  the  percentage  of 
total  assigned  miners  the  operator  is  assigned;  this 
percentage  is  then  multiplied  by  the  number  of  unassigned 
miners . 

In  order  to  make  an  assignment  under  these  criteria,  we  must 
perform  two  separate  operations:  searching  our  earnings  records 
to  reconstruct  a  miner's  individual  employment  history;  and  then 
matching  that  history  against  lists  of  signatory  coal  operators 
and  successors  who  meet  the  above  criteria  and  are  still  in 
business . 

Once  we  have  searched  our  earnings  records  to  establish  the 
miner's  work  history,  we  then  use  the  criteria  in  the  law  to 
determine  which  coal  operator  is  liable  for  the  miner's  health 
(and  death)  benefit  premiums  by  matching  the  employment  history 
with  lists  of  signatory  operators.   These  lists  were  developed  by 
S3A  using  information  which  was  provided  to  us  by  the  Bituminous 
Coal  Operators  Association  and  the  UMWA.   We  also  used 
information  from  court  cases  and  the  industry  reference,  the 
"Keystone  Coal  Industry  Manual." 

We  also  use  the  information  we  obtained  to  identify  any 
company  which  is  "related"  to  a  signatory  company  which  is  no 
longer  in  business.   Under  the  Coal  Act,  the  "related"  or 
"successor"  company  of  a  coal  operator  no  longer  in  business  is 
assigned  responsibility  for  the  miner's  premium.   Companies  are 
related  if  they  were  members  of  a  group  of  corporations  under 
common  control;  members  of  a  trade  or  business  under  common 
control  with  a  signatory  operator;  members  of  a  partnership  or 
joint  venture  in  the  coal  industry  with  the  signatory  operator 
(but  not  a  limited  partner) ;  or  a  successor  in  interest  to  a 
related  company. 

If  a  signatory  operator  is  no  longer  in  business,  we  must 
determine  whether  there  is  a  company  which,  as  of  July  20,  1992, 
or,  if  earlier,  as  of  the  time  immediately  before  the  operator 
ceased  to  be  in  business,  was  "related"  to  the  signatory 
operator.   If  so,  the  related  company  which  is  still  in  business 
becomes  responsible  for  the  beneficiary's  premiums.   In  general, 
we  did  not  make  independent  determinations  regarding  related 
companies,  but  relied  on  the  industry  sources  I  mentioned 
previously  for  this  purpose. 

Review  of  the  Assignment  Decisions 

Finally,  let  me  describe  SSA's  third  task  under  the  Coal 
Act.   The  law  provides  for  a  special  review  process,  under  which 
an  assigned  operator  may,  within  30  days  of  receipt  of  the 
notice,  request  detailed  information  from  us  as  to  the  work 
history  of  the  miner  and  the  basis  for  the  assignment .   The 
assigned  operator  then  has  30  days  from  receipt  of  that 
additional  information  to  request  review  of  the  assignment.   The 
statute  requires  the  operator  to  provide  evidence  constituting  a 
prima  facie  case  of  error  in  order  to  have  the  assignment 
reviewed.   We  are  currently  developing  the  regulations  on  the 
handling  of  assigned  operator  reviews.   We  expect  to  complete  the 
regulations  soon. 
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Conclusion 

In  conclusion,  I  want  to  stress  that  SSA  is  working  hard  to 
fulfill  its  responsibilities  under  the  Coal  Act.   I  am  pleased  to 
report  that  SSA  is  making  excellent  progress  with  the  assignment 
process.   To  date  we  have  completed  about  40  percent  of  the 
assignments.   We  fully  expect  that  we  will  meet  our  statutory 
responsibility  to  calculate  the  amount  of  the  health  benefit 
premium  due  for  each  beneficiary  and  complete  the  assignment 
process  by  October  1,  1993. 
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Mr.  Pickle.  Thank  you,  Mr.  Thompson,  for  the  statement  and 
the  statement  of  each  of  you  gentlemen  will  appear  in  their  en- 
tirety in  the  record. 

Now,  Mr.  Archer. 

Mr.  Archer.  Thank  you,  Mr.  Chairman. 

Let  me  explore  with  you,  if  I  may,  a  couple  of  specifics.  Is  it  not 
true  that  some  of  the  companies  that  are  being  hit  by  the  increased 
burden  of  paying  for  this  were  not  signatories  to  the  more  recent 
agreement  that  increased  the  benefits  and  the  exposure? 

Mr.  Samuels.  Mr.  Archer,  as  I  understand  the  Coal  Act,  there 
is  an  ordering  rule  which  will  determine  which  companies  will  be 
responsible  for  the  retired  miners  and  their  beneficiaries.  The  or- 
dering rule  starts  with  companies  that  signed  agreements  post- 
1978.  The  act  provides  that  every  company  that  is  assigned  respon- 
sibility will  be  a  company  that  signed  an  agreement  with  the  Unit- 
ed Mine  Workers,  and  has  former  employees  who  are  now  benefit- 
ing under  the  Combined  Fund. 

Mr.  Archer.  Is  it  true  that  that  goes  all  the  way  back  to  1950? 

Mr.  Samuels.  Well 

Mr.  Archer.  For  anyone  who  was  in  the  bituminous  coal  busi- 
ness at  the  beginning  in  1950,  that  they  still  have  an  exposure 
under  this  for  payments? 

Mr.  Samuels.  It  is  possible  that  a  company  that  signed  an  agree- 
ment going  back  to  1950  could  have  responsibility  under  the  Coal 
Act. 

Mr.  Archer.  Even  though  they  may  have  discontinued  their 
business  at  some  later  date  and  complied  with  all  of  the  require- 
ments that  were  then  in  the  agreement  and  in  the  law;  is  that  cor- 
rect? 

Mr.  Samuels.  Mr.  Archer,  that  is  my  understanding.  That  is  cor- 
rect. 

Mr.  Archer.  And  so  now  they  have  a  potential  exposure  even 
though  they  left  the  business  and  had  nothing  to  do  with  the  sub- 
sequent agreements  which  increased  the  exposure,  increased  the 
benefits,  and  they  were  not  signatories  to  that;  is  that  correct? 

Mr.  Samuels.  My  understanding  is  that  any  company  that  is  ul- 
timately assigned  responsibility  will  have  signed  an  agreement 
which  provided  for  retiree  health  benefits. 

Mr.  Archer.  I  understand.  But  those  benefits  changed  over  the 
years,  did  they  not?  What  was  established  in  1950  did  not  remain 
the  standard  for  benefits  subsequently;  is  that  not  correct? 

Mr.  Samuels.  We  understand  that  the  agreements  over  time 
somewhat  changed  the  benefits  that  were  available  to  retirees. 

Mr.  Archer.  And  so  the  agreements  that  were  entered  into,  as 
I  understand  it,  in  more  recent  years,  expanded  the  commitment 
on  the  part  of  the  employer  for  payment  of  certain  benefits. 

What  about  the  company  that  may  have  signed  an  earlier  agree- 
ment, complied  with  all  of  its  requirements,  in  some  instances  sold 
their  business,  in  which  case  the  subsequent  purchaser  would  have 
been  responsible  for  any  additional  costs;  are  they  not  still  subject 
to  the  reachback  provisions? 

Mr.  Samuels.  Theoretically,  they  could  be  subject  to  the 
reachback  provisions. 
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Mr.  Archer.  As  Mr.  Thompson  says,  the  law  is  very  specific  as 
to  its  implementation.  So  I  am  not  trying  to  be  argumentative.  But 
if  it  is,  then  it  is  certainly  beyond  theory. 

Mr.  Samuels.  The  reason  I  said  "theoretically"  is  that  we  don't 
yet  know  how  all  the  assignments  will  be  made.  And  it  is  possible 
that  the  particular  coal  company  that  you  are  describing  would  not 
be  assigned  any  retirees. 

Mr.  Archer.  But  they  are 

Mr.  Samuels.  Since  there  is  an 

Mr.  Archer.  But  they  are  vulnerable  to  this,  though,  and  as  I 
understand  it,  they  are  not  only  vulnerable  to  what  they  agreed  to, 
but  vulnerable  to  the  expansion  agreed  to  at  a  later  date  that  they 
were  not  signatories  to,  which  increases  the  potential  exposure. 
And  are  they  not  also  subject  to  charges  for  unassigned  workers, 
retired  workers  who  are  put  into  a  pool  that  they  had  absolutely 
nothing  to  do  with?  Is  that  not  also  true? 

Mr.  Samuels.  It  is  correct  that  the  Coal  Act  provides  that  or- 
phans, that  is,  retired  miners  whose  companies  are  no  longer  in 
business,  will  be  the  responsibility  of  the  companies  who  have  em- 
ployees assigned  to  them. 

Mr.  Archer.  Well,  clearly  these  situations  that  I  have  talked 
about  represent  inequities.  I  understand  the  problem  about  how  we 
pay  for  this  and  whether  or  not  Western  coal  operators  should  be 
obligated  for  something  that  they  really  were  not  involved  in.  I 
know  that  is  a  very  difficult  decision  that  has  got  to  be  made.  But 
clearly  there  are  a  lot  of  people  that  ought  to  be  dropped  out  of  this 
vulnerability  where  they  have  complied  with  everything  they  ever 
committed  to,  and  are  now  being  held  hostage  because  of  agree- 
ments they  never  signed.  That  is  a  challenge  for  the  administration 
and  the  Congress  working  together. 

Thank  you  very  much. 

Mr.  Pickle.  Thank  you,  Mr.  Archer. 

Now,  Mr.  Samuels,  the  problem  we  face  here  is  one  that  is  going 
to  be  faced  with  respect  to  retiree  health  plans  in  a  lot  of  the  indus- 
tries. We  have  to  be  sympathetic  to  the  coal  miners'  retiree  prob- 
lems, because  many  of  them  are  elderly,  in  poor  health.  We  want 
to  see  those  benefits  made  available.  So  we  can  all  be  sympathetic 
to  the  problem. 

What  we  are  really  facing  is  a  larger  question,  as  I  see  it:  How 
do  we  handle  it?  You  have  testified  that  you  don't  like  the  situation 
particularly  but  you  are  willing  to  leave  it  like  it  is.  I  don't  find 
that  a  very  strong  position  for  Treasury  to  be  taking  at  a  time 
when  we  have  got  a  huge  national  problem. 

And  it  bothers  me.  It  seems  to  me  like,  number  one,  if  this  re- 
tiree health  benefit  program  has  serious  problems,  we  are  going  to 
be  facing  them  in  the  other  industries.  And  if  so,  what  is  the  an- 
swer? And  then  you  are  saying  to  me,  in  effect,  that  whether  it  is 
automobiles,  steel,  or  airlines,  we  are  just  going  to  go  back  and  tax 
anybody  that  ever  had  anything  to  do  with  the  industry  and  let 
them  pay  up. 

Now,  I  would  take  the  position,  it  seems  to  me  like  this  is  a  mat- 
ter of  national  health  reform.  It  has  got  to  be  faced.  And  I  would 
make  a  recommendation  that  this  is  an  item  that  we  ought  to  con- 
sider in  a  national  health  reform  measure.  The  bill  is  facing  us 
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soon.  This  is  an  appropriate  place  to  try  to  find  an  answer  to  these 
kinds  of  problems. 

I  would  suggest  that  that  is  where  the  administration  con- 
centrate its  efforts  to  begin  with.  This  is  a  national  problem. 

I  am  assuming  you  would  not  entertain  any  kind  of  a  delay,  that 
is,  a  moratorium  for  3  to  6  months  until  we  see  whether  we  can 
have  the  health  reform  bill.  Would  you  consider  any  kind  of  a  delay 
on  the  implementation  of  this  act? 

Mr.  Samuels.  Mr.  Pickle,  we  think  that  a  delay  would  not  be  ad- 
visable. It  would  raise  questions  regarding  the  financial  stability  of 
the  Combined  Fund,  and  it  would  raise  questions  in  the  minds  of 
the  retirees. as  to  whether  they  would  in  fact  be  entitled  to  ulti- 
mately receive  their  benefits. 

Mr.  Pickle.  If  that  were  to  happen,  what  does  this  do,  then,  to 
the  overall  collective  bargaining  system?  If  management  and  labor 
can  get  together  and  sign  a  contract,  and  then  if  either  side  de- 
faults or  backs  out,  the  net  effect  of  it  is  that  the  Federal  Govern- 
ment comes  in  and  says,  We  are  going  to  find  others  to  pay  for  this. 
Do  you  think  this  does  damage  to  the  collective  bargaining  process? 

Mr.  Samuels.  I  think  that  in  this  particular  situation,  it  is  im- 
portant to  realize  that  the  Coal  Act  represents  a  solution  to  a  spe- 
cial case  for  a  limited  number  of  people.  It  has  a  unique  history. 
We  don't  view  the  Coal  Act  as  setting  a  precedent  for  other  indus- 
tries. 

Mr.  Pickle.  All  right,  if  it  is  not  a  precedent,  I  made  a  statement 
earlier  in  which  I  said  that  the  automobile  industry  now  has  taken 
the  position  in  testimony  before  the  Labor  Committee  that  they 
would  recommend  an  excise  tax  on  all  automobiles,  not  just  com- 
pany by  company  but  across  the  board. 

Would  you  favor  an  excise  tax  on  automobiles  to  pay  for  retiree 
health  benefits  in  the  automobile  industry? 

Mr.  Samuels.  If  I  could,  Mr.  Pickle,  I  would  respond  to  your 
question  in  the  following  way.  The  administration  is  actively  work- 
ing on  its  health  care  proposals,  and  as  part  of  those  proposals  we 
are  considering  a  whole  range  of  issues. 

Those  proposals  are  being  discussed  now  with  Congress  before 
the  President  announces  the  plan  the  week  of  September  20.  I 
think  it  would  be  too  early  to  respond  at  this  point  to  how  the  ad- 
ministration is  going  to  formulate  its  proposal. 

Mr.  Pickle.  Then  you  are  saying  there  is  a  possibility  the  admin- 
istration might  endorse  an  excise  tax  on  every  automobile  sold  in 
America  to  pay  for  the  health  benefits? 

Mr.  Samuels.  No,  sir. 

Mr.  Pickle.  What  about  you? 

Mr.  Samuels.  At  this  point,  hypothetical  taxes  it  seems  to  me  is 
not  really  an  appropriate 

Mr.  Pickle.  It  is  hypothetical,  Mr.  Samuels,  but  it  is  a  specific 
recommendation  that  the  automobile  industry  now  is  advancing  for 
a  solution  to  get  rid  of  their  problems.  That  is  going  to  apply  also 
to  the  steel  companies.  That  is  going  to  across  the  board  to  these 
various  industries.  And  if  we  just  brush  this  off  and  say  it  is  not 
important  or  not  serious  enough,  we  don't  know  if  we  have  a  better 
answer,  the  problem  is  going  to  get  worse  and  worse. 
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All  you  are  saying  to  me  is  that  at  least  in  the  national  health 
reform  bill  you  are  going  to  consider  proposals,  one  of  which  would 
be  an  excise  tax. 

Mr.  Donahue,  would  you  recommend  an  excise  tax  on  all  auto- 
mobiles? 

Mr.  Donahue.  First,  although  I  am  not  familiar  with  the  history 
of  this  issue,  I  would  be  happy  to  look  into  it  and  provide  informa- 
tion on  the  department's  position. 

Mr.  Pickle.  You  didn't  know  that  the  automobile  companies, 
unions  had  made  that  recommendation? 

Mr.  Donahue.  I  knew  about  the  recommendation,  but 

Mr.  Pickle.  Before — it  was  a  House  committee,  wasn't  it?  Yes, 
a  House  committee.  You  didn't  know  they  made  that  as  their  idea 
of  the  solution? 

Mr.  Donahue.  Congressman,  it  is  the  details  of  the  recommenda- 
tion and  our  position  on  that,  I  don't  feel  comfortable  laying  out  as 
part  of  this  testimony.  I  will  say,  though,  Congressman,  that  our 
support  of  the  Coal  Act  is  very  narrowly  conditioned  on  the  specific 
circumstances  of  a  particular  industry,  and  we  explicitly  emphasize 
that  we  don't  take  it  as  a  precedent. 

Mr.  Pickle.  I  don't  think  it  is  so  narrowly  defined  that  a  prece- 
dent is  not  set  for  all  these  other  industries.  I  am  saying  to  you, 
to  all  three  of  you,  this  is  a  serious  national  problem,  and  we  ought 
to  try  to  find  an  answer  other  than  just  sugar  coating  it  and  setting 
it  aside,  because  the  problem  is  going  to  get  worse  and  worse.  And 
I  think  if  you  don't  address  it  by  holding  companies  responsible  for 
their  promises — I  am  seriously  concerned  what  is  going  to  happen 
not  only  to  retirement  health  plans,  but  to  our  system  of  defined 
benefit  plan. 

We  have  this  program  going,  and  it  has  been  the  main  pension 
plan  system  we  have.  Now  you  are  going  to  find  people  getting 
away  from  defined  benefit  plans  because  few  companies  have  won- 
derful plans.  They  are  going  to  get  out  of  that  program,  and  they 
are  going  to  go  over  to  a  contributory  plan  or  some  other  plan  and 
leave  millions  and  millions  of  workers  in  dire  circumstances.  And 
I  just  think  if  you  don't  face  the  problem  it  is  going  to  get  worse 
and  worse. 

How  can  you  justify  a  company  who  got  out  of  the  coal  business 
15  years  ago,  and  although  they  were  not  subject  to  paying  a  par- 
ticular penalty  they  still  paid  the  amount  that  was  due  from  them 
under  the  contract  they  signed,  and  they  have  been  out  of  the  busi- 
ness for  15  years  or  more,  now  you  come  back  and  you  say,  Well, 
sorry,  but  you  have  now  got  to  pay  upwards  of  $1  million  or  maybe 
$2  million,  whatever  it  is. 

Now,  do  you  think,  Mr.  Samuels,  that  those  companies  will  go 
broke?  Will  they  go  bankrupt? 

Mr.  SAMUELS.  I  think  it  is  very  difficult  to  draw  lines  to  distin- 
guish between  companies.  There  are  obviously  a  number  of  factors 
one  would  look  at  in  trying  to  draw  lines.  It  seems  that  most  of 
those  factors  would  be  company  specific,  such  as  their  operating 
histories,  financial  histories,  what  kinds  of  arrangements  they 
made  with  the  companies  to  which  they  sold  their  mines.  We  are 
concerned  that  if  you  start  excluding  companies,  then  you  weaken 
the  base  for  paying  for  the  retired  miners'  health  benefits. 
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Mr.  Pickle.  Many  of  these  companies  have  indicated  to  us  that 
this  kind  of  a  penalty  would  cause  them  to  go  into  bankruptcy.  You 
are  saying  you  don't  know  whether  that  is  so  or  not,  it  is  too  early 
to  tell.  This  bill  was  passed  a  year  ago.  For  12  months,  approxi- 
mately, you  have  had  a  chance  to  look  into  these  companies'  finan- 
cial condition.  You  are  saying  to  me  you  don't  know  whether  they 
are  going  to  go  bankrupt  or  not?  Is  that  what  you  are  saying?  You 
just  don't  know? 

Mr.  Samuels.  Let  me  first  say  that  the  companies  do  not  yet 
know  what  their  assigned  liabilities  will  be,  so  it  is  very  difficult 
to  determine  at  this  point.  Even  if  we  had  all  the  financial  informa- 
tion about  a  particular  company  and  understood  the  details  of  their 
financial  structure  and  their  operations,  how  the  Coal  Act  would 
affect  the  company  is  difficult  to  determine,  until  the  company  is 
actually  assigned  retirees.  Assignments  are  to  be  completed  in  the 
near  future — by  October  1. 

Mr.  PlCKLE.  We  will  be  hearing  from  those  companies  today.  And 
I  will  venture  to  say  many  of  them  will  go  bankrupt  because  of  this 
unfair  penalty  that  they  are  going  to  have  to  pay. 

The  Chair  recognizes  Mr.  Thomas.  Is  Mr.  Thomas  here? 

Mr.  Houghton. 

Mr.  Houghton.  No  questions. 

Mr.  Pickle.  All  right.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

I  would  like  to,  gentlemen,  pursue  the  line  of  questioning  begun 
by  Mr.  Archer,  because  I  guess  I  want  to  understand  the  trail  of 
liability  here  as  best  as  I  can,  as  you  have  outlined  it  in  your  testi- 
mony. 

Specifically  you,  Mr.  Donahue,  have  said  you  are  placing  respon- 
sibility on  a  limited  class  of  entities  to  whom  the  obligation  can  be 
traced. 

Now,  what  constitutes  tracing  the  obligation?  Is  it  any  contract 
with  the  UMW  as  far  back  as  1950  regardless  of  what  the  condi- 
tions of  that  contract  were? 

Mr.  Donahue.  My  understanding  of  the  principle  by  which  liabil- 
ity is  assigned  is  that  the  clearer  the  company's  degree  of  connec- 
tion with  the  terms  of  post-1978  contract  agreements,  the  stronger 
its  link  to  liability  of  its  own  retirees  and  the  orphan  retirees. 

Mr.  Grandy.  As  I  understood  Mr.  Thompson's  testimony,  those 
post- 1978  people,  who  had  some  kind  of  retirement  health  contract 
pre- 1978,  would  be  higher  up  on  the  list  of  obligations  to  pay  off 
the  retiree  benefits  than  people  further  back  in  the  chronology;  is 
that  correct? 

Mr.  Donahue.  I  believe  that  is  correct. 

Mr.  Grandy.  But  I  wanted  to  go  one  step  further  back.  There  are 
some  entities  whose  potential  liability  that  would  go  back  perhaps 
as  far  as  40  years,  these  entities  essentially  terminated  any  kind 
of  mining  operation,  and  signed  an  agreement  with  UMW  rep- 
resented employees  as  far  back  as  the  early  1950s  but  were  never 
under  any  obligation  to  pay  any  retiree  benefit  except  in  the  event 
of  a  death  on  the  job.  In  other  words,  they  would  obviously  pay  off 
if  somebody  had  been  killed  or  injured  in  a  mine  accident.  It  is 
their  understanding  that  they  are  liable  under  this  agreement,  too. 
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Now,  are  they  correct  in  assuming  that  or  are  they  essentially 
exempted  from  the  terms  of  the  Coal  Act? 

Mr.  Donahue.  I  believe  on  that  question  that  we  should  supply 
a  written  answer  for  the  record. 

Mr.  Grandy.  Would  you  please. 

[The  information  follows:! 

As  we  have  related,  this  administration's  support  of  the  Coal  Act  is  premised  on 
the  belief  that  the  retired  coal  miners  are  entitled  to  lifetime  health  benefits  and 
that  their  former  employers  created  the  obligation,  and  thus  are  responsible  for  the 
financing,  by  signing  coal  wage  agreements.  We  also  support  the  allocation  of  pri- 
mary responsibility  to  the  more  recent  signatories,  but  recognize,  as  does  the  Act 
itself,  that  all  signatories  must  potentially  bear  some  of  the  burden. 

Under  the  Coal  Act,  for  purposes  of  premium  assessment,  beneficiaries  will  first 
be  assigned  to  the  most  recent  employer  who  is  a  post-1978  signatory,  and  for  which 
the  assignee  worked  for  at  least  2  years.  Retirees  who  have  no  such  employer  will 
be  assigned  to  the  post- 1978  signatory  that  was  the  retiree's  last  signatory  operator, 
regardless  of  length  of  service.  This  system  of  preference,  particularly  in  light  of  the 
Act's  broad  controlled  group  liability,  may  require  recent  signatories  to  account  for 
many  retired  miners,  regardless  of  the  fact  that  the  miner  may  have  worked  a  ma- 
jority of  years  of  service  for  pre-1978  signatories. 

However,  there  are  retirees,  who  are  current  participants  in  the  Combined  Fund, 
but  who  cannot  be  assigned  to  either  category  of  recent  signatory  described  above. 
In  this  case,  pre-1978  signatories  and  their  successors,  still  in  business,  even  if  they 
are  not  currently  mining  coal,  may  have  potential  liability  for  premiums  for  their 
own  retirees,  or  other  former  employees.  Many  of  these  retirees  have  been  receiving 
benefits  from  the  Combined  Fund's  predecessor  funds  for  years  at  the  expense  of 
more  recent  signatory  operators. 

This  "super  reachback"  allocation  is  designed  to  insure  that,  as  a  last  alternative, 
the  costs  of  retiree  health  benefits  are  shared  by  all  employers  who  signed  at  least 
one  UMWA  agreement  requiring  these  benefits  and  that  actually  employed  retirees 
currently  receiving  benefits,  rather  than  to  shifting  the  cost  of  coal  miner  retiree 
health  benefits  either  to  the  taxpayer  or  unrelated  coal  operators. 

This  last  alternative — an  industry  wide  tax — was  rejected  by  both  parties  during 
consideration  of  the  Coal  Act.  The  policy  that  was  adopted  is  based  on  the  premise 
that  the  super  reachbacks  have  more  responsibility  for  their  own  retired  miners 
than  either  the  nonunion  coal  companies  who  never  accepted  any  responsibility  for 
retiree  health  benefits  under  the  ■  UMWA  funds,  or  the  western  coal  companies 
where  there  is  the  greatest  growth,  but  few  retired  miners  who  benefit  from  the 
fund  or  its  predecessors. 

It  is  our  understanding,  as  explained  more  fully  (below)  in  response  to  Mr.  Neal's 
question  concerning  the  Coal  Commission,  that  the  1950  Coal  Wage  Agreement  rec- 
ognized the  obligation  to  provide  miners  retiree  health  benefits,  and  that  each  suc- 
cessive agreement  continued  to  obligate  the  signatories  to  contribute  to  the  fund 
that  provided  the  benefits.  Thus,  we  do  not  believe  that  it  is  accurate  to  assert  that 
there  are  signatories  to  pre-1978  BCWA  agreements  who  were  never  obligated  to 
provide  retiree  health  benefits. 

Last,  it  is  important  to  note  that  the  1988  signatories,  and  not  the  reachbacks, 
are  solely  responsible  for  retiring  the  fund's  current  deficit,  and  subsidizing  the  cur- 
rent operation  costs.  In  addition,  the  asset  transfers  from  the  1950  pension  fund  and 
the  AML  Fund  may  provide  most  of  the  funding  for  the  orphan  miners.  Finally,  it 
should  be  remembered  that  participation  in  the  Combined  Fund  is  closed.  Thus,  the 
potential  obligations  involved  are  not  of  indefinite  duration. 

Mr.  Grandy.  This  is  obviously  something  of  concern  to  this  par- 
ticular company,  and  they  have,  not  surprisingly,  subdivisions  in 
the  State  of  Iowa.  But  it  is  important,  I  think,  to  clarify  for  the 
record  and  for  all  potential  signatories  and  n on  signatories  to  the 
Coal  Act  where  the  trail  of  liability  ends,  because  in  this  particular 
case,  you  have  a  company  that  essentially  stopped  mining  coal  in 
1954,  signed  their  last  deal  with  the  UMW  a  couple  of  years  before, 
and  never  had  any  explicit  or  implicit  contractual  obligation  to 
fund  any  kind  of  retirement  benefit  beyond  the  length  of  the  con- 
tract. In  other  words,  their  understanding  was  as  soon  as  they 
were  done  mining  coal,  their  contract  ended. 
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In  1974  changes  were  made  which  depleted  the  fund.  They  found 
themselves  liable  for  that,  even  though  under  their  previous  con- 
tract they  never  had  any  kind  of  obligation  to  provide  retirement 
benefits.  I  would  very  much  appreciate  a  clarification  on  this,  be- 
cause if  you  are  intending  liability  to  stretch  that  far  out,  that  is 
insupportable.  I  think  that  really  transgresses  the  bounds  of  fair- 
ness. 

I  might  ask  the  Chair,  Mr.  Chairman,  is  it  your  intention  to 
move  beyond  the  hearing  state?  Are  we  anticipating  a  markup  or 
any  kind  of  corrective  action  on  this  legislation? 

Mr.  Pickle.  This  Chairman  is  not  in  a  position  to  comment  on 
that.  The  purpose  of  this  hearing  today  is  because  we  had  promised 
that  last  year  when  the  legislation  was  before  us.  So  far  as  I  know, 
this  is  just  a  hearing  and  no  markup  is  anticipated  at  this  point. 

Mr.  Grandy.  Well,  does  that  mean  that  regardless  of  what  we 
might  find  either  from  the  testimony  today  or  in  writing,  that  there 
would  be  no  way  to  correct  legislatively  some  of 

Mr.  Pickle.  That  would  not  be  this  member's  position.  This 
member  would  think  we  ought  to  try  to  find  a  correction,  a  remedy 
for  this  plan,  not  leave  it  open  like  it  is  now. 

Mr.  Grandy.  I  appreciate  that  because  it  was  not  hard  to  ascer- 
tain the  Chair's  feelings  on  this  when  he  was  interrogating  the  wit- 
nesses. I  would  hope  if  these  glitches  do  materialize,  as  I  hope  they 
don't,  we  will  find  some  kind  of  legislative  opportunity,  and  I  will 
support  the  Chair  in  his  efforts  to  bring  that  to  the  full  committee. 
That  is  really  all  I  wanted  to  ask  the  gentlemen. 

I  would  appreciate  at  your  earliest  possible  convenience  getting 
back  to  the  committee  on  that  because  I  think  that  is  something 
that  we  really  have  to  establish,  just  what  constitutes  liability,  and 
how  far  back  it  really  has  to  be  traced. 

I  thank  the  Chair. 

Mr.  Pickle.  Thank  you,  Mr.  Grandy. 

The  Chair  recognizes  Mr.  Kleczka  for  questioning.  Mr.  Kleczka. 

Mr.  Kleczka.  Thank  you,  Mr.  Chairman. 

Mr.  Samuels,  are  we  talking  only  about  the  health  care  benefits 
for  retirees  and  not  pensions?  Is  my  understanding  correct? 

Mr.  Samuels.  That  is  correct. 

Mr.  KLECZKA.  Are  these  mining  companies  eligible  for  or  are  they 
members  of  the  PBGC? 

Mr.  Samuels.  Individually,  the  companies  may  have  their  own 
pension  plans. 

Mr.  Kleczka.  Is  there  not  a  pension  problem  here  also?  If  there 
is  a  serious  health  problem,  one  would  think  the  pensions 

Mr.  Samuels.  We  understand  that  the  pension  plans  are  well 
funded  and  can  meet  their  obligations. 

Mr.  Kleczka.  So  we  are  only  talking  about  the  health  care 

Mr.  Samuels.  Retiree  health  care  benefits. 

Mr.  Kleczka.  Are  these  retirees  eligible  for  health  care? 

Mr.  Thompson.  Many  would,  some  would  not.  It  is  a  question  of 
whether  they  have  attained  age  65.  If  they  are  65  years  old,  and 
worked  in  jobs  covered  by  Social  Security.  If  so  they  will  be  eligible 
for  Medicare. 

Mr.  Kleczka.  That  should  reduce  some  of  the  cost  for  those  65 
or  older. 
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Mr.  Thompson.  That  is  correct. 

Mr.  Kleczka.  There  hasn't  been  any  dollars  and  cents  mentioned 
here  at  all.  I  know  you  are  working  on  the  premium  now.  What  are 
we  talking  about  here? 

Mr.  THOMPSON.  We  think  we  are  talking  about  something  in  the 
neighborhood  of  $2,000  to  $2,300  a  year  per  miner.  But  the  fraction 
that  are  orphans  then  would  determine  what  the  premium  is  for 
all  the  miners.  Then  the  premium  for  the  orphans  would  have  to 
be  prorated  back  to  the  other  ones. 

Mr.  Kleczka.  Would  the  premium  for  orphans  be  the  same? 

Mr.  Thompson.  Yes. 

Mr.  Kleczka.  We  have  to  find  out  of  the  80,000,  how  many  are 
orphans  that  are  going  to  go  into  the  pool. 

Mr.  Thompson.  That  is  right. 

Mr.  Kleczka.  As  far  as  company  liability,  what  happens  if  a  re- 
tiree worked  in  an  operation  that  is  now  dissolved  and  gone?  Is 
that  the  orphan? 

Mr.  Thompson.  No,  there  are  rules  for  successor  companies.  If 
the  company  evaporates,  if  it  went  bankrupt,  if  it  no  longer  exists, 
then  those  are  the  orphans. 

Mr.  Kleczka.  OK. 

Mr.  Thompson.  If  the  company  is  no  longer  in  the  coal  business, 
it  may  have  gone  bankrupt  but  it  may  have  been  part  of  a  larger 
family  of  companies,  and  similar  to  other  situations  as  with  PBGC, 
there  are  situations  in  which  there  are  successor  companies,  and 
the  successor  companies  pick  up  the  liability. 

Mr.  Kleczka.  OK.  You  have  quoted  about  40  percent  of  the 
80,000  at  this  point  and  assigned  these  folks  a  company  or  some 
entity  that  would  be  responsible  for  them.  Do  you  have  any  guess- 
timate" as  to  how  many  might  end  up  in  the  pool. 

Mr.  Thompson.  As  the  so-called  orphans. 

Mr.  Kleczka.  Yes. 

Mr.  Thompson.  My  understanding  is  that,  when  the  Coal  Com- 
mission actually  visited  this  issue,  they  estimated  about  a  third 
would  end  up  as  orphans,  and  our  initial  runs  are  consistent  with 
that.  I  am  not  sure  that  is  exactly  the  number  we  have,  but  it  looks 
like  that  may  be  an  accurate  estimate. 

Mr.  Kleczka.  So  the  pool  or  dollars  needed  to  cover  those  or- 
phans could  be  rather  large  and  to  be  spread  amongst  the  very 
small  number  of  companies;  is  that  a  correct  assessment? 

Mr.  Thompson.  Yes.  You  can  work  that  out.  If  I  do  it  in  my  head, 
I  will  get  it  wrong.  If  it  is  $2,000  for  three  miners  and  one  is  an 
orphan,  then  it  is  $3,000  each  for  the  two  miners  that  are  not  or- 
phans. Did  I  get  that  right? 

Mr.  Kleczka.  Pretty  close.  Now,  the  Western  miners  who  are  not 
part  of  the  negotiated  contracts  are  not  liable  for  any  of  these  costs; 
is  my  understanding  correct  there? 

Mr.  Samuels.  They  are  not  liable  under  the  reachback  mecha- 
nism. They  are  contributing  to  the  AML  Fund,  and  as  we  said  in 
our  testimony,  there  is  a  commitment  to  allocate  from  the  AML 
Fund  at,  I  think,  $70  million  a  year  to  cover  orphans.  So,  in  that 
sense,  there  is  an  industrywide  financing  method  that  is  part  of  the 
Coal  Act. 
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Mr.  Kleczka.  But  the  financing  method  will  not  cover  all  the 
costs  necessary? 

Mr.  Samuels.  That  is  correct.  The  AML,  $70  million  per  year  al- 
location, will  cover  part  of  the  costs.  The  act  allocates  responsibility 
between,  in  effect,  the  AML  Fund  and  the  balance,  with  the  AML 
being 

Mr.  Kleczka.  The  President's  position  on  the  coal  tax  to  be  put 
into  a  fund  to  provide  for  these  health  care  benefits  is  what? 

Mr.  Samuels.  Our  position  is  we  think  that  the  Coal  Act  is  a  rea- 
sonable approach  to  the  problem  and  that  other  approaches  do  not 
appear  to  provide  any  far  superior  result  or  method  of  allocation. 

Mr.  Kleczka.  OK  That  will  be  debated,  I  am  sure.  Thank  you 
very  much.  Thank  you,  Mr.  Chairman. 

Mr.  Pickle.  Before  the  Chair  recognizes  Mr.  Payne,  I  want  to 
point  out  we  had  an  agreement  with  Mr.  Donahue  that  he  might 
have  to  leave  early.  And,  Mr.  Secretary,  if  you  must  leave  at  any 
point,  you  are  recognized  to  do  so,  and  we  appreciate  your  being 
here. 

Mr.  Donahue.  Thank  you,  Mr.  Chairman.  Although  I  will  be 
happy  to  stay  so  long  as  any  members  that  have  questions  that 
pertain  directly  to  the  labor  aspects  of  this  issue. 

Mr.  Pickle.  At  this  point  I  would  require  if  members  have  spe- 
cific questions  for  Mr.  Donahue — Mr.  Neal. 

Mr.  Payne,  would  you  yield  to  Mr.  Neal  in  this  instance? 

Mr.  Payne.  Sure. 

Mr.  Pickle.  Mr.  Neal. 

Mr.  Neal.  Thank  you,  Mr.  Chairman,  and  I  would  thank  Mr. 
Payne  as  well. 

Mr.  Donahue,  when  the  House  approved  the  reachback  provision 
last  year,  most  of  us  were  familiar  with  the  Dole  Commission  re- 
port, and  we  were  all  concerned  that  miners  would  lose  their  re- 
tiree health  benefits,  and  we  approved  the  reachback  provisions  in 
large  part  on  reliance  on  that  report. 

As  you  know,  when  the  Senate  insisted  on  approval  in  conference 
of  the  reachback  provision,  it  was  transformed  into  a  super 
reachback  provision  which  exceeded  the  recommendations  of  the 
Dole  Commission.  I  am  concerned  that  with  this,  the  overreaching 
provision,  that  we  have  distorted  the  meaning  of  the  original  rec- 
ommendation that  emanated  from  the  House. 

I  would  ask  you,  is  it  not  true  that  the  report  recognized  the  sig- 
nificance of  the  1978  BCOA  and  UMWA  commitment  by  not  rec- 
ommending any  reachback  liability  on  companies  which  did  not 
sign  that  or  the  subsequent  agreements?  And  I  would  ask  you  what 
was  the  basis  for  this  distinction? 

Mr.  Donahue.  The  specific  terms  of  the  distinction  I  think  we 
would  get  written,  a  written  response  to  you  on,  but  I  would  say 
that  the  extension  of  liability  is  in  line  with  the  principle  that  the 
Coal  Commission  articulated;  that  the  closer  the  connections,  the 
relationship  in  which  there  would  be  liability  established,  the 
stronger  the  argument  for  attaching  that  liability  to  the  company, 
and  that  it  is  an  extension  of  the  principle,  but  I  think  consistent 
with  the  principle  that  motivated  the  coal  industry's  recommenda- 
tion and  consistent,  too,  with  the  Labor  Department's  most  urgent 
concern  on  this,  which  is  that  the  most  unfair  result  would  be  a 
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retired  miner  waking  up  in  a  hospital  bed  unsure  who  is  going  to 
pay  for  his  treatment. 

Mr.  Neal.  Thank  vou. 

[The  information  follows:] 

The  Executive  Summary  of  the  Coal  Commission  Report  states  that  the  Commis- 
sion achieved  consensus  that  the  retired  miners  were  entitled  to  health  care  bene- 
fits, and  that  a  statutory  obligation  to  fund  the  benefits  should  be  imposed  on  cur- 
rent and  former  signatories  to  the  Bituminous  Coal  Wage  Agreements.  This  consen- 
sus also  included  an  understanding  that  while  collective  bargaining  had  created  the 
obligation,  current  funding  to  meet  the  obligation  could  not  be  achieved  through  col- 
lective bargaining,  but  must  be  imposed  by  law,  without  regard  to  contract  duration. 

It  is  our  understanding  that  provision  of  health  benefits  for  retired  miners  as  well 
as  active  miners  was  always  an  issue  between  the  union  and  the  operators,  and 
from  the  inception  of  bargained  benefits,  the  retirees  were  included.  Notably,  the  ob- 
ligation to  provide  retiree  benefits  for  all  miners,  including  the  orphans,  was  em- 
bodied in  the  1950  Coal  Wage  Agreement,  although  at  that  time  the  operators  mere- 
ly were  required  to  contribute  and  the  fund  itself  established  the  level  of  benefits 
and  eligibility  of  participants  for  both  pension  and  health  benefits. 

The  report  specifically  responds  to  the  issues  then  being  litigated,  such  as  the  Ev- 
ergreen clause,  a  feature  of  the  1978  Wage  Agreement,  which  arguably  obligated  all 
signatories  to  contribute  to  the  funds  as  long  as  they  mined  coal,  whether  they  con- 
tinued to  be  signatories  or  not.  However,  we  do  not  see  this  as  any  indication  that 
the  Commission  cane  to  a  consensus  as  to  whether  any  group  of  former  signatories 
was  not  included  in  the  general  obligation.  To  the  contrary,  the  responsible  parties 
are  referred  to  throughout  the  report  without  reference  to  when  they  were  signato- 
ries, but  rather  as  those  with  a  historical  connection  to  the  funds. 

The  report  also  strongly  urged  Congress  to  prohibit  the  dumping  of  retiree  health 
care  obligations  so  long  as  the  employer  remains  in  business  and  has  assets  to  pay 
for  such  obligations.  In  addition,  individual  commissioners  expressed  the  belief  that 
it  was  not  appropriate  to  statutorily  require  present  signatories  to  pay  benefits  for 
other  operator's  retirees.  This  antidumping  policy  resulted  in  the  reachback  provi- 
sions being  widened  in  the  legislation  to  include  all  signatories  who  had  retirees  re- 
ceiving benefits  from  the  Combined  Fund's  predecessor  funds. 

Mr.  Pickle.  The  Chair  now  recognizes  Mr.  Payne. 

Mr.  Payne.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Samuels,  I  am  aware  that  we  don't  yet  know  specifically 
what  the  liability  will  be  for  the  various  companies  who  are  af- 
fected or  who  will  be  here  to  testify  today,  but  I  share  Mr.  Pickle's 
belief,  his  concern  that  many  of  the  witnesses  that  we  will  hear 
from  today  likely  will  be  facing  what  I  would  consider  to  be  some 
devastating  liability  assessments,  and,  indeed,  there  will  be  wit- 
nesses that  we  will  hear  from  today  that  may  even  face  bankruptcy 
as  a  result  of  the  implementation  of  this  act. 

My  question  is  this,  would  the  administration  support  changing 
the  financing  mechanism  to  prevent  affected  companies  from  going 
into  bankruptcy? 

Mr.  Samuels.  We  would  not.  As  I  have  said,  we  believe  that  the 
principles  that  were  underlying  the  Coal  Act  represent  a  reason- 
able approach  to  this  very  difficult  problem.  It  is  very  difficult  to 
decide  when  and  why  a  company  is  going  into  bankruptcy.  It  de- 
pends on  how  well  the  company  has  been  run,  what  its  financing 
structure  has  been  over  the  years,  and  what  its  operating  history 
has  been.  To  carve  out  an  exception  for  a  company  that  goes  into 
bankruptcy,  I  think,  would  be  very  difficult  to  draft  in  a  way  that 
people  would  view  as  equitable  and  administratable. 

Mr.  Payne.  I  find  it  very  surprising  that  this  administration 
would  support  what  I  consider  to  be  a  flawed  policy,  one  that  is  I 
think  inequitable,  unfair,  that  will  affect,  in  some  cases,  I  believe, 
small  companies;  companies  who  in  some  instances  have  had  no 
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connection  with  the  UMWA;  people  who  have  very  little  to  contrib- 
ute to  this  fund  and  yet  would  allow  this,  the  implementation  of 
this  act  to  be  the  single  fact  that  would  force  them  into  bankruptcy 
without  being  willing  to  consider  such  cases  and  to  consider  what 
might  be  done  to  mitigate  that. 

I  would  hope  that  as  we  develop  this  testimony,  that  we  will  be 
able  to  come  up  with  some  specific  information  for  your  review  and 
the  review  of  the  administration  that  would  make  you  review  that 
policy  so  that  there  would  be  some  way  to  act  on  behalf  of  those 
people  who  I  think  will  be  affected  in  a  very,  very  negative  way  in 
a  time  when  I  think  what  our  public  policies  are  all  about  is  the 
creation  of  jobs  and  not  the  killing  of  jobs. 

Following  up  on  that  just  a  bit  with  Mr.  Thompson,  you  men- 
tioned how  it  is  that  this  process  would  be  implemented  in  terms 
of  determining  beneficiaries  in  the  companies  that  would  be  as- 
signed to.  Is  there  an  opportunity  in  that  process  for  the  companies 
to  participate  as  it  relates  to  assignment  of  the  beneficiaries? 

Mr.  Thompson.  The  third  step  of  the  process  is  when  we  send 
the  lists  out,  the  companies  have  30  days  to  ask  for  the  detailed 
information,  for  copies  of  the  records  that  we  based  that  decision 
on,  and  then  they  have  another  30  days  in  which  to  ask  us  to  re- 
consider. They  have  an  opportunity  to  submit  written  documenta- 
tion to  show  that  we  have  for  one  reason  or  another — made  a  mis- 
take. 

We  are  still  developing  the  regulations  to  explain  exactly  how 
that  will  happen,  but  that  is  the  basic  principle. 

Mr.  Payne.  It  is  my  understanding  that  this  is  a  fairly  imme- 
diate process,  in  that  assignment  will  be  made  October  1,  the  pay- 
ments are  due  within  30  days  of  that  time  according  to  the  statute; 
is  that  correct? 

Mr.  Thompson.  I  think  so,  but  I  am  not  an  expert  on  that. 

Mr.  Samuels.  I  think  the  first  installment  is  due  the  25th. 

Mr.  Payne.  The  25th  of  October? 

Mr.  Samuels.  Yes  and 

Mr.  Payne.  So  in  a  month  and  a  half,  then,  these  installments 
need  to  be  paid. 

What  I  would  ask,  then,  Mr.  Thompson,  is  if  there  are  compa- 
nies, as  I  suspect  there  will  be,  I  have  small  companies  in  my  dis- 
trict who  will  be  unable  to  meet  these  payments,  who  is  it  that  I 
should  advise  them  that  they  should  be  planning  to  speak  to  to  de- 
termine how  they  may  find  a  way  for  an  extended  payment  period 
or  to  have  some  way  to  deal  with  this  situation? 

Mr.  THOMPSON.  Our  role  is  really  quite  circumscribed.  We  are 
simply  to  make  assignments  because  we  have  the  information  in 
our  records  that  allows  us  to  do  that,  and  we  give  all  this  informa- 
tion to  the  fund,  the  Combined  Fund.  I  suppose  if  somebody  wants 
to  talk  to  somebody,  it  is  the  Combined  Fund  they  have  to  talk  to 
then  about  payment  terms  or  whatever. 

Mr.  Payne.  Do  you  know,  Mr.  Samuels,  who  I  might  advise  my 
companies  to  speak  to? 

Mr.  Samuels.  We  will  provide  that  information  to  you  in  writing. 

Mr.  PAYNE.  Thank  you  very  much. 
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[Treasury  notified  Representative  Payne's  office  that  their  com- 
panies may  contact  Carl  Tenille,  the  Comptroller  of  the  Combined 
Fund.] 

Mr.  Payne.  I  had  one  other  thing  I  wanted  to  clarify,  if  I  might, 
Mr.  Chairman. 

Mr.  Pickle.  Go  ahead. 

Mr.  Payne.  Mr.  Samuels  mentioned  in  his  testimony  that  the 
metallurgic  coal  producers  were  seeking  an  exemption.  I  am  a  co- 
sponsor  of  H.R.  1443,  which  is  the  bill  that  is  dealing  with 
metallurgic  coal.  We  are  not  seeking  an  exemption.  Every  penny 
due  will  be  paid  into  the  fund. 

What  we  are  attempting  to  do  is  establish  a  tax  credit  for  a  por- 
tion of  what  the  metallurgical  coal  industries  pay  into  the  fund, 
simply  because  we  are  in  an  international  market  and  there  are 
very  small  margins  in  this  market  and  we  would  be  unable  to  com- 
pete around  the  world  if  we  have  to  pay  this  particular  fee. 

And  in  order  to  continue  to  produce  and  to  be  successful  in  order 
to  make  the  amount  of  money  to  pay  into  the  fund,  we  will  need 
to  have  some  kind  of  relief  or  some  kind  of  tax  credit.  That  is  what 
is  being  proposed  here  and  not  an  exemption  such  as  you  stated. 
I  did  want  to  clarify  that,  and  I  think  that  metallurgical  coal  is 
somewhat  unique  in  this  area.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Pickle.  Now  the  Chair  recognizes  Mr.  Camp. 

Mr.  Camp.  Thank  you,  Mr.  Chairman. 

Mr.  Thompson,  your  department  is  responsible  for  assigning  the 
individual  beneficiaries  to  the  specific  operators  to  determine  who 
must  pay  those  premiums.  In  general,  the  act  places  this  obligation 
on  the  last  signatory  operator,  but  then  it  has  several  conditions 
in  order  to  make  that  determination. 

I  am  told  that  the  liability  for  paying  employee  benefits,  includ- 
ing contributions  to  the  trust  for  retiree  health  benefits,  was  often 
made  explicitly  part  of  buy-sell  agreements  when  coal  operations 
were  bought  and  sold.  I  don't  believe  that  Congress  intended  to  ab- 
rogate the  terms  of  those  buy-sell  agreements  that  were  freely  and 
openly  negotiated  between  companies.  Yet  a  reading  of  the  law  sug- 
gests that  may  be  actually  the  way  it  is  interpreted. 

Could  you  comment  on  that  possibility  for  me,  please,  and  tell  me 
if  you  see  any  opportunity  for  redress  of  that  particular  problem  in 
the  law? 

Mr.  Thompson.  I  cannot.  I  am  not  really  prepared  to  address 
that. 

Mr.  Samuels.  As  we  understand  it,  the  statute  specifically  pro- 
vides and  reserves  the  right  of  companies  to  seek  indemnification. 
If  the  premium  is  assessed  on  the  last  employer  and  that  employer 
has  an  indemnification  agreement  with  a  person  from  whom  it  pur- 
chased the  mine,  the  act  would  not  overrule  that  private  contract 
right. 

Mr.  Camp.  So  the  act  would  allow  any  private  buy-sell  agreement 
to  stand,  then? 

Mr.  Samuels.  The  act  would  allow  the  contract  to  stand,  but  the 
responsibility  for  payment  to  the  Combined  Fund  cannot  be 
changed  by  contract.  So,  the  last  employer  would  make  the  pay- 
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ment  to  the  Combined  Fund  and  then  would  have  to  assert  its  con- 
tract rights  to  recover  that  payment  if  there  was  indemnification. 

Mr.  Camp.  You  mentioned  indemnification.  Would  there  be  other 
provisions  that  might  be  in  the  buy-sell  agreements  that  would  be 
honored  as  well?  I  mean,  there  might  be  other  provisions  other 
than  indemnification? 

Mr.  Samuels.  The  statute  says  any  right;  the  statute  does  not 
change  any  private  contract  or  right  with  respect  to  the  type  of  sit- 
uation you  are  talking  about. 

Mr.  Camp.  OK  Thank  you. 

Mr.  Pickle.  The  Chair  recognizes  Mr.  Reynolds. 

Mr.  Reynolds.  Thank  you,  Mr.  Chairman. 

If  in  fact  we  allow  companies  not  to  be  exempt  from  this,  where 
would  the  money  come  from  as  far  as  paying  for  these  retirees  that 
are  counting  on  these  benefits?  How  would  we  pay  for  this?  Would 
the  Federal  Government  have  to  step  in  do  you  think  or? 

Mr.  Samuels.  Mr.  Reynolds,  the  theory  of  the  Coal  Act,  I  think, 
was  that  the  coal  industry  is  responsible  for  funding  these  retirees' 
health  benefits.  So  if  one  follows  that  principle,  providing  exemp- 
tions would  place  an  increased  burden  on  the  companies  that  re- 
main in  the  pool  to  finance  the  retiree  health  benefits. 

And  one  of  the  concerns  that  we  have  about  providing  exemp- 
tions is  that  this  extra  financial  burden  on  the  remaining  employ- 
ers would  tend  to  make  the  source  of  funding  less  stable. 

Mr.  Reynolds.  Mr.  Samuels,  I  am  sensitive  to  the  issue  that 
companies  who  have  gotten  out  of  business  have  to  pay  for  a  long 
period  of  time  even  though  they  are  no  longer  in  the  coal  business, 
but,  on  the  other  hand,  a  company  could  make  a  strategic  decision 
to  get  out  of  the  business  for  economic  reasons  and  purposely  short- 
change some  folks  who  are  expecting  benefits. 

I  think  this  is  very  difficult.  On  the  one  hand  you  have  a  situa- 
tion where  you  don't  want  companies  to  be  treated  unfairly,  you 
don't  want  them  to  go  bankrupt;  on  the  other  hand,  there  are  peo- 
ple who  expected  to  have  benefits  the  remainder  of  their  lives.  And 
this  issue  about  companies  going  bankrupt,  that  depends  on  the 
company  and  the  company's  finances  and  the  health  of  the  com- 
pany. 

If  companies  are  going  to  go  bankrupt  just  because  of  the  reason 
of  giving  health  benefits,  then  every  company  could  claim  that  and 
use  that  as  an  excuse  not  to  give  health  benefits. 

Thank  you,  Mr.  Chairman. 

Mr.  Pickle.  The  Chair  recognizes  Mr.  Coyne.  Mr.  Coyne. 

Mr.  Coyne.  Thank  you,  Mr.  Chairman. 

Mr.  Samuels,  do  you  have  any  estimate  of  what  it  would  cost  to 
provide  these  benefits  for  retired  other  employees? 

Mr.  Samuels.  I  do  not  have  that  information. 

Mr.  Coyne.  No  one  at  the  panel  there  has  it? 

Thank  you. 

Mr.  Pickle.  Mrs.  Kennelly. 

Mrs.  Kennelly.  Thank  you,  Mr.  Chairman,  and  I  would  like  to 
associate  myself  with  some  of  your  remarks  about  getting  this  situ- 
ation resolved.  I  have  a  company  that  will  be  testifying  later  in  the 
day  that  because  of  this  legislation  will  have  to  pay  more  than 
their  annual  profits  annually.  This  is  not  acceptable,  and  in  a  State 
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like  Connecticut,  in  the  economic  situation  we  are  existing  in,  we 
have  to  do  something  about  it. 

I  think  that,  Mr.  Samuels,  you  should  not  disregard  the  possibil- 
ity of  addressing  this  in  health  care.  There  are  so  few  vehicles 
going  through  this  committee.  We  often  try  to  do  what  we  can  and 
I  think  most  of  us  feel  that  before  this  Congress  is  over,  we  will 
have  done  health  care,  and  this  is  something  that  has  to  be  ad- 
dressed. 

I  came  a  little  late  and  I  apologize  but  I  have  heard  that  the 
mechanism  that  is  in  this  coal  bill  could  result  in  overfunding  and 
I  was  wondering  if  you  could  address  the  fact  is  this  true  or  if  it 
is  true  have  you  looked  at  it? 

Mr.  Samuels.  The  premium  is  going  to  be  based  on  the  base  year 
cost  adjusted  for  inflation  for  medical  services.  We  have  not  done 
any  analysis  of  whether  those  premiums  calculated  on  that  formula 
will  produce  excess  funds.  That  is  a  matter  for  the  Combined  Fund. 

Mrs.  Kennelly.  May  I  request  that  maybe  we  do  take  a  look  at 
it,  or  you  should  take  a  look  at  it  because  I  think  as  this  legislation 
moves  forward,  that  question  certainly  will  be  looked  at.  Always 
the  bottom  line  is  the  numbers. 

Mr.  Samuels.  The  only  other  comment  I  would  make  on  that 
issue  is  the  average  age  of  the  retirees,  as  I  understand  it,  is  above 
75.  It  is  an  elderly  group  of  the  population  and  their  health  care 
costs  should  not  be  expected  to  track  the  rest  of  the  population. 

Mrs.  Kennelly.  Maybe  I  could  talk  with  a  member  of  your  staff 
later  about  this. 

Mr.  Samuels.  We  would  be  open  for  discussion,  certainly. 

Mrs.  Kennelly.  Thank  you. 

Mr.  Pickle.  The  Chair  recognizes  Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 

Mr.  Thompson,  and  this  is  particularly  important  in  the  context 
of  the  statement  that  Assistant  Secretary  Samuels  just  made,  that 
the  average  age  is  over  75  and  therefore  the  costs  are  going  to  be 
well  above  average  per  individual.  Of  the  80,000  miners,  what  per- 
centage of  that  number  can  be  quite  clearly  assigned  to  companies 
that  signed  agreements  committing  them  to  provide  retiree  health 
benefits? 

Mr.  Thompson.  I  don't  think  we  have  the  answer  to  that  ques- 
tion yet,  Mrs.  Johnson.  We  have  to  complete  the  assignment  proc- 
ess. It  will  be  about  another  3  weeks  and  then  I  think  we  can  make 
a  stab  at  it.  At  the  moment  we  are  trying  to  assign  the  miners;  we 
are  not  really  doing  a  lot  of  analysis  of  the  results. 

Mrs.  Johnson.  As  you  assign  them,  you  must  have  some  feeling 
of  how  many  are  being  assigned  to  companies  that  signed  agree- 
ments that  were  in  effect  in  1978  or  later,  which,  as  I  read  the  ma- 
terial, are  the  agreements  that  had  the  most  specific  obligation  in 
them;  correct? 

Mr.  Thompson.  Yes,  and  I  am  sure  we  can  capture  that  informa- 
tion for  you.  You  understand,  we  are  trying  to  assign  65,000  miners 
in  2  months,  and  I  think  we  will  make  it,  but  in  the  process  of 
doing  that  we  will  have  to  go  back  and  pick  up  some  data. 

Mrs.  JOHNSON.  It  is  very  important  for  this  committee  to  know 
what  percentage  of  orphans  are  orphans  and  what  percentage,  in 
a  sense,  can  be  clearly  linked  to  employers  with  clear  liability. 
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Mr.  Thompson.  Well,  orphans  are  orphans.  There  are,  as  you 
correctly  point  out,  the  people  who  are  not  orphans.  Some  of  them 
are  assigned  to  people  who  signed  agreements  after  1978  and  some 
of  them  are  assigned  to  people  who  received  agreements  before 
1978,  and  I  can't  tell  you  today  exactly  what  the  split  is. 

Mrs.  Johnson.  I  would  like  to  ask  that  the  committee  receive 
that  information  as  soon  as  you  have  it,  and  particularly  in  that 
group  that  are  not  linked  to  employers  that  had  very  clearly  con- 
tractual liability  for  retirement  health  benefits,  that  of  those  that 
are  linked  to  employers  whose  contracts  preceded  1978,  that  there 
then  be  an  evaluation  of  what  percentage  of  those  contracts  com- 
mitted them  to  retiree  benefits  and  what  percentage  did  not. 

I  think  we  need  a  better  understanding,  particularly  when  you 
claim  this  is  not  going  to  set  a  precedent.  In  terms  of  the  precedent 
issue,  we  need  to  have  a  much  clearer  knowledge  than  we  do  right 
now  of  whose  benefits  are  being  covered  by  whom  in  order  to  deal 
with  that  precedent  issue  in  the  future. 

So  I  would  ask  that  you  get  back  to  us  when  you  have  that  infor- 
mation at  hand  and  that  it  be  as  detailed  as  possible  in  regard  to 
the  relationship  between  contractual  liability  and  employee  assign- 
ment. 

Mr.  Thompson.  Yes,  Mrs.  Johnson,  I  think  we  will  be  able  to 
give  you  counts  by  basically  four  categories.  There  are  four  cat- 
egories of  firms  that  the  statute  sets  out  and  it  says  you  shall  as- 
sign first  to  category  one;  if  that  does  not  work,  category  two.  We 
will  be  able  to  give  you  the  counts  by  category.  I  believe  that  the 
categories  are  derived  on  the  basis  of  who  signed  which  kind  of 
contract.  So  it  should  help  us. 

The  United  Mineworkers  Union  of  America  (UMWA)  funds  provided  a  list  of 
80,314  coal  miners  for  which  assignments  had  to  be  made  under  the  Coal  Act.  Com- 
panies, most  of  which  were  signatories  of  the  1988  agreement  with  the  UMWA,  ac- 
cepted responsibility  for  16,689  coal  miner  cases.  This  left  63,625  coal  miner  cases 
for  assignment  under  the  criteria  set  out  in  the  Coal  Act.  They  are  listed  below. 

•  16,483  miners  were  assigned  to  companies  that  our  records  show  employed  the 
miner(s)  in  the  coal  industry  under  a  UMWA  agreement;  are  still  in  business;  were 
the  last  operators)  to  employ  the  miner(s)  under  an  agreement  for  at  least  2  years; 
and  were  signatories  to  a  1978  or  later  agreement. 

•  3,480  miners  were  assigned  to  companies  that  our  records  show  employed  the 
miner(s)  in  the  coal  industry  under  a  UMWA  agreement;  are  still  in  business;  were 
the  last  operators)  to  employ  the  miner(s)  under  an  agreement  (even  if  the  employ- 
ment was  for  less  than  2  years);  and  were  signatories  to  a  1978  or  later  agreement. 

•  10,657  miners  were  assigned  to  companies  that  our  records  show  employed  the 
miner(s)  in  the  coal  industry  under  a  UMWA  agreement;  are  still  in  business;  and 
were  the  operators)  who  employed  the  miner(s)  under  a  UMWA  agreement  for  the 
longest  period  of  time  before  1978. 

•  12,969  miners  were  assigned  to  companies  that  our  records  or  UMWA  records 
show  were  related  to  the  signatory  company  that  employed  the  miner(s). 

•  20,036  miners  were  unassigned. 

Mrs.  JOHNSON.  That  is  my  understanding  of  the  testimony. 

I  would  also  like  you  to  answer  a  series  of  seven  questions  that 
I  would  like  to  submit  for  the  record  that  are  detailed  about  the 
process  and  go  to  issues  about  what  rights  employers  have  to  re- 
view the  basis  on  which  you  made  assignments  and  determine 
whether  someone  was  assignable  or  not.  There  are  going  to  be  em- 
ployers who  are  concerned  about  that. 

It  sounds  from  the  answer  to  previous  questions  like  you  are 
going  to  be  fairly  open  with  employers  about  what  information  you 
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had  and  on  what  basis  you  made  your  decision  and  they  will  have 
a  chance  to  challenge. 

Mr.  Thompson.  That  is  right. 

Mrs.  Johnson.  I  think  it  is  a  problem.  They  start  paying  pre- 
miums October  1  and  then  only  have  25  days  basically  not  only  to 
challenge  but  to  resolve  the  challenges,  as  I  understand  your  testi- 
mony. 

Mr.  THOMPSON.  Yes.  I  don't  know  how  that  is  going  to  work  out, 
Mrs.  Johnson,  in  terms  of  whether  the  people  can  get 

Mrs.  Johnson.  It  strikes  me  as,  (a),  unfair  and,  (b),  a  very  short 
period  of  time  for  particularly  small  companies  to  resolve  difficult 
issues  and  then  come  up  with  significant  payment  sums.  And  I 
would  ask  you  to  get  back  to  us  on  the  issue  of  whether  you  think 
there  should  be  some  resolution  passed  exempting  or  some  provi- 
sion passed  giving  them  more  time  so  that  these  issues  have  a 
more  realistic  time  frame  within  which  to  be  worked  out. 

I  would  have  hoped  the  assignments  could  have  been  done  2  or 
3  months  ago  so  that  by  October  1  everybody  would  be  on  board 
as  to  what  they  did  owe. 

Mr.  Thompson.  Congress  appropriated  the  money  to  us  on  July 
15. 

Mrs.  Johnson.  Oh,  I  see.  Well,  that  is  a  problem.  Congress 
doesn't  always  hold  up  its  end.  But  because  Congress  didn't  hold 
up  its  end,  I  think  that  puts  an  even  heavier  obligation  on  us  to 
make  sure  that  companies,  particularly  small  companies,  have  time 
to  figure  out  their  liability  and  prepare  to  deal  with  it. 

So  I  think  that  information  needs  to  come  back  to  us  from  you 
as  to  what  problems  you  think  we  need  to  address  to  give  time  to 
make  this  possible. 

And  then  last,  if  I  may,  Mr.  Chairman,  Secretary  Samuels,  you 
are  responsible  for  the  overall  vitality  of  the  economy.  In  looking 
at  the  implementation  of  this  act,  I  assume  that  you  have  looked 
at  its  impact  on  small  coal  companies  and  particularly  those  small 
coal  companies  whose  liability  is  most  tangential. 

Could  you  talk  a  bit  about  who  is  going  to  be  most  affected  by 
this  and  what  percentage  of  the  companies  affected  you  think  are 
going  to  be  put  in  financial  difficulty  by  their  liabilities  and,  in  fact, 
have  you  done  any  analysis  to  see  how  many  you  think  will  be 
pushed  into  bankruptcy? 

Mr.  Samuels.  Mrs.  Johnson,  we  don't  have  information  on  that. 
The  way  we  have  analyzed  the  act  was  to  look  at  the  principles  be- 
hind the  various  provisions  and  determine  whether  we  thought 
there  were  really  far  superior  ways  to  solve  this  very  difficult  prob- 
lem. 

We  have  an  act  on  the  books.  This  is  not  a  proposal  that  the  ad- 
ministration is  setting  forth.  The  question  was  whether  the  act 
that  Congress  passed  last  year  is  reasonable  and  whether  in  mak- 
ing that  decision  whether  there  are  really  other  options  that  were 
far  superior  to  what  was  done  last  year. 

Mrs.  Johnson.  I  am  disappointed  that  the  Treasury  has  not 
looked  at  the  issue  of  how  many  jobs  this  is  likely  to  kill,  how 
many  companies  it  is  going  to  put  in  a  position  where  they  will  be 
unable  to  hire  in  the  foreseeable  future,  and  I  think  we  will  hear 
a  lot  of  testimony  in  that  regard  today,  and  I  hope  your  people  will 
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be  here  to  carry  through  with  us  on  the  kind  of  analysis  we  are 
going  to  need,  as  my  colleague  from  Connecticut  made  really  quite 
clear,  as  did  my  colleague  from  Iowa. 

Thank  you,  Mr.  Chairman. 

[Questions  for  the  record  from  Mrs.  Johnson  and  Mr.  Thompson's 
responses  follow:] 
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QUESTIONS  FROM  REPRESENTATIVE  NANCY  L.  JOHNSON  RE:  COAL  ACT 

Ql.      What  information  has  been  provided  to  Health  and  Human  Services  (HHS)  or 
the  Social  Security  Administration  (SSA)  by  the  Combined  Fund  regarding  the 
Fund's  beneficiaries  for  purposes  of  the  assignment  process  or  otherwise?    How 
is  that  information  used  by  HHS,  e.g.  as  primary  data  from  which  assignments 
are  being  made? 

Al.      The  Combined  Fund  provided  SSA  with  a  listing  identifying  all  eligible 

beneficiaries— miners  and  dependents.  The  listing  showed  each  beneficiary's 
name,  Social  Security  number  (SSN),  date  of  birth,  sex,  miner  or  dependent 
status,  and  prior  eligibility  status  under  either  the  1950  or  1974  benefit  plans. 

All  beneficiary  names  and  SSNs  were  matched  to  SSA's  record  of  SSNs  issued 
to  the  public  to  verify  identities.    Then,  SSA  used  the  miners'  identifying 
information  to  obtain  the  miners'  earnings  history  information  from  its  files  in 
order  to  assign  miners  to  coal  operators  based  on  the  criteria  in  the  Coal  Act. 
The  dependents'  identifying  information  was  used  in  preparing  assignment 
notices  to  the  mine  operators  showing  the  beneficiaries  for  whom  they  will  have 
premium  responsibility. 

Q2.      Has  HHS  or  SSA  made  information  regarding  beneficiaries  available  to 

employers  who  have  requested  the  same  to  allow  early  confirmation  of  proposed 
assignments?    If  not,  why  not?    Wouldn't  such  cooperation  with  employers 
minimize  potential  challenges  at  a  later  date  and  further  the  purposes  of  the 
Act? 

A2.      SSA  has  not  made  beneficiary  information  (other  than  that  provided  in  the 

assignment  notices)  obtained  from  the  Combined  Fund  available  to  employers 
because  we  have  no  legal  basis  for  doing  so. 

Under  the  Privacy  Act  of  1974,  Federal  agencies  generally  may  not  disclose 
personal  information  from  the  records  they  maintain  on  individuals  without  the 
individual's  consent.    SSA  discloses  information  to  third  parties  without  consent 
in  situations  in  which  we  are  specifically  required  or  permitted  to  do  so  by 
another  law.    The  Coal  Act  requires  SSA  to  provide  employers  with  the  names 
and  SSNs  of  their  assigned  beneficiaries  and  each  assigned  miner's  earnings 
histories.    It  does  not  permit  or  require  SSA  to  provide  the  employers  with  any 
other  personal  information  about  the  beneficiaries. 

Note,  also,  that  SSA  could  not  ascertain  which  employers  would  be  responsible 
for  which  beneficiaries  until  it  completed  examination  of  the  miners'  earnings 
histories  and  actually  made  the  assignments.    The  assignment  notices,  which 
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were  released  to  the  operators  once  the  assignment  decisions  were  made,  clearly 
identify  all  beneficiaries  being  assigned  to  an  employer.    Questions  about 
assignments  should  be  addressed  to  SSA  and  questions  about  eligibility  for 
benefits  should  be  addressed  to  the  Combined  Fund. 

Q3.      What  procedures  have  been  established  to  provide  employers  with  detailed 
information  on  assigned  beneficiaries  as  mandated  by  Section  9706(f)  of  the 
Act?    Will  the  information  to  be  provided  include  the  beneficiary's  current 
address?    If  not,  why  not?    Isn't  such  information  critical  to  permit  an  employer 
to  independently  confirm  that  the  assignment  is  proper? 

A3.      The  assignment  notice  shows  the  employer  the  name  and  SSN  of  the  miner  and 
the  periods  for  which  the  miner  worked  for  the  employer  according  to  SSA 
records.    The  miner's  eligible  dependents,  if  any,  are  also  shown  by  name  and 
SSN.    SSA's  earnings  records  are  based  upon  wage  reports  filed  with  SSA  or 
with  the  Internal  Revenue  Service  by  the  employer  when  the  wages  were  paid. 

SSA  was  not  provided  beneficiary  addresses  by  the  Combined  Fund.  Even  if 
the  addresses  had  been  provided  SSA,  SSA  would  be  unable  to  disclose  them 
(see  answer  to  Q2.  above). 

Q4.       What  procedures  have  been  established  to  identify  all  "related  parties,"  as 
defined  by  the  Act,  to  assure  that  as  many  beneficiaries  as  possible  are 
assigned? 

A4.      Because  SSA  and  other  Federal  agencies  did  not  have  readily    available  "related 
parties"  information,  SSA  has  had  to  rely  primarily  upon  United  Mine  Workers 
of  America  (UMWA)  Combined  Benefit  Fund  records.    These  records  were 
based  upon  information  provided  by  the  mine  operators  themselves,  the  miner 
beneficiaries,  and  other  industry  resources.    In  addition,  SSA  has  identified 
"related  parties"  from  its  own  records  showing  that  two  or  more  employers 
reported  wages  under  the  same  Federal  employer  identification  number;  from 
stipulations  by  mine  operators  filed  during  recent  litigation;  and  from  coal 
industry  publications  showing  such  relationships. 

Q5.      What  procedures  have  been  established  to  permit  employers  to  review  HHS's 
designation  of  a  beneficiary  as  unassigned? 

A5.      Since  the  Coal  Act  does  not  have  any  provision  for  providing  the  list  of 

unassigned  beneficiaries  to  anyone  other  than  the  UMWA  Combined  Benefit 
Fund,  SSA  has  not  established  procedures  for  doing  so.    In  addition,  disclosure 
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of  information  about  an  employee^eneficiary  to  an  employer  other  than  the 
employer  to  whom  that  individual  was  assigned  is  not  permitted  by  the  Privacy 
Act. 

Q6.      What  procedures  and/or  safeguards  have  been  established  to  assure  that 

beneficiaries  are  not  improperly  designated  as  unassigned  and,  therefore,  not 
subject  to  review  under  Section  9706  of  the  Act? 

A6.      Procedures  were  devised  that  required  a  step-by-step  determination  to  be 

followed  by  SSA  personnel  ending  up  with  an  unassigned  decision  only  as  a 
"last  resort."    Training  emphasized  that  the  intent  of  the  Coal  Act  was  to  assign 
miners  to  mine  operators  if  at  all  possible.    In  addition,  quality  in-process 
reviews  of  assignments  were  performed  in  all  offices. 

Q7.      What  procedures  have  been  established  to  assure  that  individuals  identified  as 
beneficiaries  by  the  Combined  Fund  are  indeed  eligible  to  receive  benefits 
under  the  Act  and,  thus,  are  properly  assigned  to  a  particular  operator? 

A7.  None.  Under  the  Coal  Act  only  the  Combined  Fund  (and  its  predecessor 
UMWA  1950  and  1974  Benefit  Plans)  have  responsibility  for  determining 
beneficiary  eligibility. 

SUPPLEMENTAL  QUESTIONS 

Ql.       As  I  understand  it,  the  search  is  labor  intensive.    Can  you  tell  us  what  is 
involved  in  checking  an  individual's  work  history? 

Al.      While  SSA's  earnings  records  for  1978  and  after  are  automated,  all  earnings 

record  information  for  years  prior  to  1978  is  on  microfilm  records  on  a  calendar 
quarter  by  quarter  basis.    As  a  consequence  SSA  had  to: 

o  Verify  all  miners'  SSNs  to  ensure  they  were  correct. 

o  Look  up  each  miner's  earnings  as  recorded  on  quarterly  microfilm  records 

going  back  to  1946  and  manually  enter  them  into  an  electronic  data  base. 

o  Identify  the  Employer  Identification  Number  (EIN)  of  each  mine  operator 

from  the  alphabetical  listing  of  signatories  to  UMWA  agreements.    This 
entailed  clerical  matching  of  the  listing  to  SSA's  employer  name/EIN 
files. 
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Once  the  above  steps  were  taken,  SSA  could  produce  earnings  records  for 
technical  review.    The  reviewers  examined  each  earnings  record  quarter  by 
quarter  and  year  by  year  to  identify  which,  if  any,  mine  operators  were 
candidates  for  assignment. 

Each  assignment  candidate  identified  by  the  reviewer  had  to  be  screened  to  see 
if  it  was  shown  on  UMWA's  listing  of  UMWA  agreement  signatories  and  then 
to  SSA  employer  records  to  see  if  it  was  still  in  business. 

Q2.      Were  you  able  to  hire  and  train  more  staff,  or  did  other  work  get  set  aside? 

A2.     SSA  did  not  hire  more  staff  to  complete  the  assignment  process  under  the  Coal 
Act.    Current  staff  at  four  Program  Service  Centers  and  at  the  Office  of  Central 
Records  Operations  performed  the  work  necessary  to  complete  the  assignment 
process  in  time  to  meet  the  statutory  due  date.   Because  SSA  was  not  able  to 
hire  additional  staff,  some  workloads  were  deferred. 

Q3.     What  types  of  tasks  were  deferred?   In  all,  how  many  months  will  that 
workload  be  set  back? 

A3.      Four  Program  Service  Centers  (PSCs)  were  involved  in  the  determination 

process,  utilizing  200  to  250  technicians.   Because  of  the  number  of  technicians 
working  on  Coal  Act  cases,  PSC  pendings  and  the  average  age  of  workloads 
increased  slightly.   Workloads  deferred  included  noncritical  claims  and 
postentitlement  actions.   Also,  in  some  offices,  training  activities  were  delayed. 

The  processing  of  the  Coal  Act  workload  in  SSA's  Office  of  Central  Records 
Operations  (OCRO)  required  that  earnings  certification  technicians,  scouts  and 
earnings  records  clerks  be  pulled  from  their  regular  workloads  for 
approximately  2.5  months  in  fiscal  year  (FY)  1993.   As  a  result,  workload 
pending  levels  in  OCRO  increased  by  more  than  53  percent  by  the  end  of 
FY  1993. 

OCRO  was  able  to  apply  nearly  26,600  hours  of  overtime  provided  as 
reimbursement  for  Coal  Act  activities  to  its  most  critical  and  time  sensitive 
workloads  in  order  to  hold  down  pending  levels.   OCRO  is  working  on  an 
aggressive  plan  to  restore  pending  levels  to  their  pre-Coal  Act  levels  within  a 
reasonable  time  frame. 

Q4.      You  describe  a  special  review  process  which  assigned  operators  may  use  to 
protest  a  worker's  assignment.    You  won't  be  using  your  standard  appeals 
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cases  resulting  in  an  appeal,  when  would  you  anticipate  those  reviews  would  be 
completed? 

A4.      Because  a  special  administrative  review  process  was  established  for  assignments 
by  the  Coal  Act,  SSA  did  not  use  the  current  appeals  process.    Final  regulations 
were  published  on  October  13,  1993,  which  provide  that:    assigned  mine 
operators  will  receive  a  full  copy  of  each  assigned  miner's  earnings  record  from 
SSA  upon  request  within  30  days  of  the  date  of  the  assignment  notice;  after 
that,  mine  operators  have  another  30  days  to  request  administrative  review;  and 
additional  time  to  obtain  evidence  that  the  assignment  is  incorrect  will  be 
granted  upon  request. 

We  hope  to  complete  all  administrative  reviews  within  6  months  time,  after 
release  of  the  assignment  notices. 
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Mr.  Pickle.  The  Chairman  would  inquire  if  any  other  members 
had  questions  of  this  panel?  We  have  a  long  list  of  people  to  testify 
today  and  we  are  going  to  move  on. 

Before  we  do,  Mr.  Samuels,  I  am  surprised  to  hear  you  say  that 
you  do  not  know  whether  the  amount  of  premiums  or  amount  of 
money  we  are  bringing  in  from  this  approach  will  be  sufficient  to 
cover  the  retiree  benefits.  You  don't  know  whether  it  will  be  too 
much  or  too  little.  As  I  understand  from  Mrs.  Kennelly's  question, 
you  said  you  didn't  know.  Is  that  correct? 

Mr.  Samuels.  I  don't  have  the  exact  numbers.  The  Combined 
Fund  is  responsible  for  paying  the  benefits  and  establishing  their 
budgets  and  they  would  have  the  exact  numbers. 

Mr.  Pickle.  But  as  I  understand  the  provision  in  law,  an  initial 
premium  per  beneficiary  would  be  set  for  the  base  year  1992,  and 
I  believe  you  said  that  then  each  year  that  premium  would  be  in- 
creased by  the  amount  of  general  medical  inflation. 

Now,  that  would  happen  even  if  the  cost  of  the  plan  decreases. 
My  question  would  be,  shouldn't  the  law  be  revised  at  least  to  pro- 
vide that  premiums  go  down  if  costs  in  the  benefits  decline? 

Mr.  Samuels.  Mr.  Pickle,  I  think  if,  in  fact,  it  turns  out  that  the 
Combined  Fund  has  surpluses  of  substantial  amounts,  and  it  is 
clear  at  that  point  that  those  surpluses  will  not  be  needed  to  pay 
for  the  retirees'  health  benefits,  then  I  believe  that  at  that  point 
Congress  can  decide  whether  to  adjust  the  premium.  But,  as  far  as 
we  know,  there  is  no  evidence  at  this  point  that  the  Combined 
Fund  will  have  a  surplus  over  the  life  of  the  fund. 

Mr.  Pickle.  Well,  we  do  know  that  there  are  a  handful  of  em- 
ployers who  have  paid  contractual  withdrawal  liability  when  they 
got  out  of  this  business.  They  have  actually  paid  their  penalty.  Now 
you  are  going  to  come  back  and  say  you  have  to  pay  for  this 
other — should  they  be  given  some  kind  of  credit  for  the  fact  that 
they  have  paid  their  penalty  previously? 

Mr.  Samuels.  As  I  understand,  the  penalties  that  have  been  paid 
in  the  past  related  to  the  contract  period  that  was  then  in  force. 
So  those  premiums,  or  those  penalties  did  not  prefund  future  liabil- 
ities and  they  are  not  applicable  to 

Mr.  PlCKLE.  You  are  saying  any  company  that  ever  was  in  the 
coal  mine  business  is  subject  to  this  tax  if  it  was  signatory  at  any 
time  from  1950  on;  that  is  what  you  are  saying? 

Mr.  Samuels.  If  they  signed  an  agreement  and  have  had  workers 
who  are  now  retired  workers. 

Mr.  Pickle.  Well,  Mr.  Thompson 

Mr.  Samuels.  That  is  what  the  act  provides. 

Mr.  Pickle.  Mr.  Thompson,  you  have  indicated  that  the  benefits 
will  be  paid  in  full  now.  Can  you  tell  me  what  kind  of  benefits  the 
coal  retirees  will  get  as  compared  to  the  benefits  of  retirees 
planned  under  the  national  health  reform  bill  that  is  pending? 

Mr.  Thompson.  No,  I  am  really  not  in  a  position  tc  address  the 
national  health  bill,  which  is  still  being  developed. 

Mr.  Pickle.  Well,  I  understand  that  the  benefits  of  the  retirees 
now  are  going  to  be  better  by  far  than  benefits  for  those  who  are 
going  to  be  covered  under  the  national  health  plan.  Is  that  gen- 
erally correct  or  do  you  have  a  way 
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Mr.  Thompson.  I  have  not  researched  this.  My  expectation  is 
most  of  these  older  coal  miners  are  covered  by  Medicare  and  the 
premiums  are  being  paid  that  support  a  medigap-style  policy.  I  am 
not  prepared  to  comment  on  what  national  health  insurance  may 
do.  To  the  extent  it  makes  Medicare  more  adequate  for  the  elderly, 
then  that  would  reduce  the  premiums  somewhat. 

Mr.  Pickle.  Well,  I  want  to  thank  the  panel  for  its  testimony. 
I  speak  now  as  an  individual,  Mr.  Samuels.  It  seems  to  me  that 
the  administration  and  the  Treasury  are  just  saying  you  passed  the 
act  last  year  and  it  is  better  than  the  solution  we  have  today  and 
therefore  we  are  just  going  to  accept  it  and  swallow  it  and  go  on. 
If  I  have  any  feeling  from  what  the  committee  is  feeling  today, 
there  is  strong  sentiment  within  the  committee  that  that  is  not  cor- 
rect and  that  is  not  fair. 

I  don't  know  what  will  happen,  but  I  think  it  is  fair  to  observe 
that  this  committee  may  want  to  take  some  specific  action,  so  I 
imagine  we  will  be  seeing  each  other  along  the  pike.  Thank  you 
very  much  for  your  testimony. 

Mr.  Samuels.  Thank  you. 

Mr.  Pickle.  Now  the  Chair  is  going  to  call  a  recess  for  approxi- 
mately 15  minutes  because  we  have  a  vote  on  at  this  point. 

Mr.  Pickle.  Is  Senator  Conrad  here  now? 

Senator  Conrad.  Yes,  sir. 

Mr.  Pickle.  I  am  sorry.  We  have  a  vote  on  the  floor,  Senator.  We 
will  be  right  back  and  we  will  take  you  right  away. 

[Brief  recess.] 

Mr.  Pickle.  The  Chair  would  make  the  observation  that  the 
House  is  in  a  series  of  votes.  So  we  are  going  to  resume  a  little 
early. 

And  I  want  to  recognize  the  distinguished  Senator  from  North 
Dakota,  Senator  Kent  Conrad.  We  apologize  again  to  you  for  not 
being  able  to  receive  your  testimony  just  before  the  vote  or  votes 
but  we  are  delighted  you  are  here,  and  I  know  you  have  been  here 
for  some  time,  so  we  are  pleased  to  recognize  you  at  this  time. 

Senator  Conrad. 

STATEMENT  OF  HON.  KENT  CONRAD,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  NORTH  DAKOTA 

Senator  Conrad.  Well,  thank  you  very  much  Congressman  Pick- 
le. Let  me  just  say  that  I  think  you  have  put  on  an  outstanding 
hearing  this  morning  and  I  was  pleased  to  be  able  to  hear  the  wit- 
nesses, although  I  must  say  I  disagreed  strongly  with  some  of  what 
I  heard  from  our  witnesses  this  morning,  and  I  was  pleased  to  hear 
the  questioning  from  members  of  the  committee. 

Mr.  Chairman,  let  me  first  say  that  I  want  to  thank  you  for  this 
opportunity  to  testify  on  the  Coal  Act.  It  has  had  a  dramatic  im- 
pact on  one  of  the  largest  employers  in  my  State,  and  let  me  just 
preface  my  remarks  by  saying,  without  question,  the  Coal  Act  ac- 
complished some  very  good  things.  It  reaffirmed  everyone's  commit- 
ment to  the  hard  working,  dedicated  miners  and  their  families  who 
are  clearly  deserving  of  having  their  health  benefits  covered. 

It  provided  a  mechanism  to  transfer  excess  pension  funds  into 
the  Health  Fund,  again  something  that  everyone  recognized  needed 
to  be  done.  And  it  mandated  certain  cost  containment  strategies, 
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which  were  important  and  have  dramatically  improved  the  effec- 
tiveness of  the  program. 

Now,  despite  the  positives  of  the  Coal  Act,  there  is  also  a  signifi- 
cant negative,  and  that  is  the  reachback  approach  to  financing  at 
least  part  of  the  program.  Mr.  Chairman,  no  one  knows  better  than 
you  the  effect  of  the  so-called  reachback,  which  is  really  a  retro- 
active application  of  a  tax — something  that  is  at  least  a  highly 
questionable  principle. 

Mr.  Chairman,  it  is  not  just  a  highly  questionable  principle,  but 
is  having  a  real  world  effect  which  is  devastating.  It  is  going  to 
bankrupt  companies.  In  the  case  of  the  company  that  is  involved 
in  my  State,  they  have  had  to  take  a  $110  million  charge  against 
their  balance  sheet — $110  million.  Some  60  times  what  their  profits 
were  in  any  one  year  from  the  operations  that  have  led  to  the 
reachback  applying  to  them. 

Mr.  Chairman,  let  me  say  that  I  believe  there  is  a  solution.  I  be- 
lieve that  this  is  one  of  those  circumstances  where  the  legislative 
enactment  was  based  on  certain  assumptions  which  have  proved 
not  to  be  true.  I  say  specifically  that  Congress  relied  on  the  Coal 
Commission  report  which  projected  skyrocketing  expenses  to  as- 
sure the  retirees  of  their  benefits,  and  those  projections  have  prov- 
en to  be  wildly  exaggerated. 

I  would  direct  the  committee's  attention  to  the  chart  which  I 
have  as  part  of  my  testimony  and  the  chart  I  have  displayed  be- 
hind me  that  shows  from  1990  through  1993  the  differences  be- 
tween what  was  projected  and  what  has  actually  been  realized: 
1991,  actual  expenses  were  $42  million  less  than  projected;  1992, 
$69  million  less  than  projected.  And  now,  just  yesterday  we  got  the 
figures  for  1993;  $115  million  less  than  projected,  Mr.  Chairman. 

Let  me  just  say  of  particular  importance  are  the  expenditures  for 
1993.  The  latest  financial  statements  of  the  fund  indicates  that 
only  $196  million  will  be  needed  to  meet  the  1993  Combined  Fund 
applications.  And,  again,  I  say  to  you  that  is  $115  million  less  than 
what  was  projected. 

The  $196  million  represents  such  a  significant  savings  for  basi- 
cally four  reasons:  One,  all  Medicare-eligible  participants  must  be 
enrolled;  two,  doctor  and  hospital  fees  may  only  be  reimbursed  at 
Medicare  rates;  three,  the  HCFA  capitation  demonstration  project 
for  Medicare  part  B  has  been  successful  by  reducing  net  outlays; 
and  four,  enrollment  in  the  Combined  Fund  was  closed  as  of  July 
1992. 

And  we  know,  as  the  second  chart  demonstrates,  the  beneficiary 
population  trend  is  downward.  We  are  losing  about  6  percent  of 
these  people  a  year. 

Mr.  Chairman,  before  recommending  a  solution,  I  want  to  turn 
the  attention  of  the  committee  to  the  next  chart  that  shows  that 
the  payments  by  the  BCOA  have  been  going  down  and  going  down 
sharply.  BCOA  was  responsible  for  contributions  of  $277  million  in 
1990,  $243  million  in  1991  and  $229  million  in  1992.  If  the  Com- 
bined Fund  projections  are  correct,  the  needs  of  the  fund  will  only 
be  $196  million  for  1993. 

And  now  for  a  solution,  Mr.  Chairman.  If  the  law  were  changed, 
the  funds  could  meet  their  obligations  with  $126  million  from  the 
current  BCOA  signatories,  plus  the  $70  million  transferred  from 
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the  pension  funds.  And,  Mr.  Chairman,  I  point  out  to  you  this 
would  represent  dramatic  savings  to  the  BCOA  from  a  high  of  $277 
million  in  1990,  down  to  $126  million  in  1993. 

Mr.  Chairman,  I  say  to  you  if  the  statements  of  the  fund  are  cor- 
rect, then  the  solution  that  presents  itself  is  really  quite  simple. 
Just  excise  the  reachback  provision.  Take  it  out.  Eliminate  it.  As 
the  final  chart  demonstrates,  this  solution  will  leave  the  Combined 
Fund  with  sufficient  moneys  to  provide  retired  miners  with  the 
benefits  that  they  are  currently  receiving. 

As  the  cost  of  the  program  drops  in  future  years,  the  BCOA 
members  will  continue  to  achieve  further  reductions  in  their  pay- 
ment schedule,  and  the  miners  will  be  fully  covered. 

Mr.  Chairman,  this  final  chart  summarizes  the  argument  that  I 
am  making.  Taking  out  the  reachback  provisions  entirely  will  do 
four  things.  First,  it  will  preserve  the  benefits  of  the  retired  miners 
and  their  beneficiaries;  second,  many  small  companies  will  be 
spared  the  pain  of  filing  for  bankruptcy;  third,  it  will  eliminate  the 
inequities  which  have  been  articulated  by  various  senior  members 
of  this  committee;  and  fourth,  the  BCOA  companies  will  continue 
to  receive  the  benefit  of  reduced  contributions  to  the  fund. 

I  urge  this  committee  to  act  quickly  on  this  matter  to  correct 
these  inequities.  For  my  part  I  will  work  vigorously  on  the  Senate 
side  to  help  achieve  a  solution.  I  thank  the  Chair  and  the  members 
of  this  committee.  I  would  be  pleased,  of  course,  to  answer  any 
questions. 

[The  prepared  statement  and  attachments  follow:] 
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STATEMENT  OF 

THE  HONORABLE  KENT  CONRAD 

BEFORE  THE  HOUSE  WAYS  AND  MEANS,  COMMITTEE 

SEPTEMBER  9,  1993 


Mr.  Chairman,  I  want  to  thank  you  for  the  opportunity  to 
appear  before  you  and  discuss  the  Coal  Act.   This  Act  has  had  a 
dramatic  impact  on  one  of  the  largest  employers  in  my  state. 

At  the  outset,  I  wish  to  say  that  this  legislation  was 
beneficial  in  several  respects.   1)  It  reaffirmed  everyone's 
commitment  to  these  hardworking,  retired  miners  and  their 
deserving  families  that  they  would  continue  to  receive  the 
benefits  they  worked  so  hard  to  earn.   2)  It  provided  a  mechanism 
to  transfer  excess  pension  funds  into  the  health  funds;  again, 
something  that  everyone  believed  necessary.   3)  It  mandated 
certain  cost  management  technigues,  which  dramatically  improved 
the  cost  effectiveness  of  the  program. 

Despite  these  worthwhile  achievements,  the  legislation 
includes  a  funding  mechanism  known  as  the  "reachback,"  which  has 
engendered  much  Congressional  controversy.   In  short,  the 
"reachback"  scheme  is  a  retroactive  tax  on  many  companies,  which 
long  ago  had  withdrawn  from  the  Bituminous  Coal  Operators 
Association,  believing  that  they  had  fully  discharged  all  their 
contractual  and  moral  obligations. 

There  is  a  solution. 

During  consideration  of  this  legislation,  Congress  believed 
that  contributions  from  the  reachback  companies  were  necessary  to 
ensure  the  solvency  of  the  fund.   Congress  relied  upon  the  Coal 
Commission  Report  which  projected  skyrocketing  expenses  to  ensure 
the  retirees  of  their  benefits.   The  projections  are  proving  to 
be  wildly  exaggerated.   (See  Chart  A) 

Of  particular  importance  are  the  projected  expenditures  of 
1993.   The  latest  financial  statements  of  the  Benefit  Funds 
indicate  that  only  $196  million  will  be  needed  to  meet  the  1993 
Combined  Fund  obligations.   This  figure  of  $196  million  is  based 
on  reports  by  the  fund  received  just  yesterday. 

Basically,  there  are  four  reasons  why  the  latest 
expenditures  are  dramatically  below  projections. 

1.  All  Medicare-eligible  participants  must  be  enrolled. 

2 .  Doctor  and  hospital  fees  may  only  be  reimbursed  at 
Medicare  rates. 

3.  The  HCFA  "capitation"  demonstration  project  for 
Medicare  Part  B  has  been  successful  by  reducing  net 
outlays  for  the  Combined  Fund  as  well  as  by  reducing 
HCFA ' s  expenses . 

4.  Finally,  enrollment  in  the  Combined  Fund  was  closed  as 
of  July,  1992.   Since  no  new  beneficiaries  are  to  be 
added,  a  continually  shrinking  population  (a  6% 
mortality  rate)  should  be  expected  to  serve  as  an 
offset  to  increases  in  health  care  costs.   (See 
Chart  B) 

Before  recommending  a  solution,  I  think  one  other  important 
factor  should  be  discussed.   The  passage  of  this  legislation 
dramatically  reduced  the  payments  of  the  BCOA.   As  the  next  chart 
indicates,  the  BCOA  was  liable  for  contributions  of  $277  million 
in  1990,  $243  million  in  1991,  and  $229  million  in  1992  into  the 
benefit  trusts.   (See  Chart  C)   If  the  Combined  Fund  projections 
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are  correct,  the  needs  of  the  fund  will  only  be  $196  million  for 
1993.   If  the  law  were  changed,  the  Funds  could  meet  their 
obligations  with  $126  million  from  the  current  BCOA  signatories, 
plus  the  $70  million  transfer  from  the  pension  funds. 

A  quick  examination  of  the  current  audited  financial 
statements  of  the  Combined  Fund  shows  then  that  the  solution  is 
quite  simple  —  excise  the  reachback  provisions  from  the  Coal 
Act.   As  the  final  chart  demonstrates,  this  solution  will  leave 
the  Combined  Fund  with  sufficient  monies  to  provide  retired 
miners  with  the  benefits  they  are  currently  receiving.   (See 
Chart  D) 

As  the  cost  of  the  program  drops  in  future  years,  the  BCOA 
members  will  continue  to  achieve  further  reductions  in  their 
payment  schedule. 

To  conclude,  let  me  point  out  all  the  advantages  of 
eliminating  the  "reachback"  provision. 

*  First  and  foremost,  it  will  preserve  the  benefits  of 
the  retired  miners  and  their  beneficiaries. 

*  Many  small  companies  will  be  spared  the  pain  of  filing 
for  bankruptcy. 

*  It  will  eliminate  all  of  the  inequities  which  have  been 
articulated  by  various  senior  members  of  the  Ways  and 
Means  Committee. 

*  The  BCOA  companies  will  continue  to  receive  the  benefit 
of  reduced  contributions  to  the  fund. 

I  urge  the  Ways  and  Means  Committee  to  act  quickly  on  this 
matter  so  that  the  inequities  created  by  this  Act  can  be 
rectified.   For  my  part,  I  will  work  vigorously  in  the  Senate  to 
pursue  a  responsible  solution  to  this  problem. 
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Projected  Costs  Compared  To  Actual  Costs  Of 
Providing  Retiree  Benefits 
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Projected-Coal  Commission  Projected  Expenditures  for  1950  &  1974  Benefit  Trusts 
Actual-Expenditures  for  1 950  &  1 974  Benefit  Trusts  with  1 993  Pro).  Expenditures  of  the  Combined  Fund 


Beneficiary  Population  Trend 


Thousands 


Closed  as  of  July  1992 

6%  Mortality  Rate  is  Based  on  the  1985-92  Experience  of  the  1950  Beneficiary  Group 
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Premiums  Paid  By  1988  Signatories  To  The 
BCOA/UMWA  Contract 


1990 

$277,000,000 

1991 

$243,000,000 

1992 

$229,000,000 

CHART  D 

The  Solution 


Transfer  from  Pension/AML  Funds  $70,000,0007yr. 

Remainder  paid  by  signatories  to  the  BCOA/UMWA 

1 988  Contract*  $  1 1 0.000.000/yr. 

Monies  estimated  to  meet  the  Combined  Fund's 

obligation  for  FY  1 993  $  1 80,000,000/yr 

*This  figure  of  some  $1 10,000,000  in  payments  per 
year  represents  a  significant  decrease  in  premiums 
for  the  signatories  to  the  BCOA/UMWA  1988 
contract 


57 


o 


o 


G 


W 


fi 

O 

»«-H 

CO 

•  f* 

«3 

s 

c 

4l  X 

o 

X> 

o 

<D 

V*t 

u 

- 

cd 

s 

<D 

o 

O 

Cd 

S 

XJ 

&    w 

"+-> 

X) 

M  £ 

13 

X 

<t>   $ 

<D 

O 

>   S? 

^ 

cd 

cd    >> 

D 

CO             -N 

^■■m 

Vh 

CD 

15 

O    > 

*fi 

co 

ies  t 

"53 

<4-i 

o 

a  2 

o 

Vm 

o 

CO 

•  1-H 

o 

a, 

2 

cd    ^ 

»  P*H 

4-» 

o  ~ 

CO 

Vh 

inequi 

M 
3 
cd 

O 

natory  c 
ms  over 

•  ^H 

<D 

fi 

<D 

45 

^^ 

W)   ^J 

Vh 

*4-» 

c 

•  ^H      •»—* 

<D 

,>> 

•  ^H 

w  6 

Vh 

<+H 

4— > 

<D     <D 

^ 

3 

CO      Vh 

CO 

o 

co 

fi      Oh 

a 

<D 

<D 

03      ^ 

W 

Bd 

Pi 

u  .S 

58 

Mr.  Pickle.  Well,  Senator,  I  appreciate  your  testimony,  and  I 
think  you  have  made  a  good  analysis  of  the  problem  facing  us. 

If  you  are  correct  in  that  the  assumptions  made  in  estimating  the 
cost  of  this  program  have  been  exaggerated,  then  I  think  it  is  cause 
for  us  to  take  another  serious  look  at  this  question.  If  you  are  cor- 
rect, according  to  your  figures,  that  we  need  only  $126  million  now, 
plus  some  money,  $70  million  from  the  pension  fund,  and  if  that 
would  correct  the  problem,  my  question  to  you  is  would  you  need 
less  to  erase  or  eliminate  the  reachback  provision?  Would  that  be 
a  part  of  your  solution  also? 

Senator  Conrad.  Yes,  absolutely.  I  think  the  reachback,  despite 
what  the  administration  says,  it  clearly  does  create  a  precedent. 
And  it  is  a  bad  precedent.  We  ought  not  to  be  going  back  in  distant 
mists  of  time  and  bring  back  companies,  many  of  whom  are  out  of 
the  business  completely,  and  have  been  out  of  the  business  for 
some  time,  as  a  solution  to  this  problem. 

I  think  everyone  recognizes  the  miners  should  be  covered.  Their 
benefits  should  be  covered  but  we  should  never  have  employed  this 
reachback  methodology.  It  is  a  bad  principle  and  it  ought  to  be 
eliminated. 

Mr.  Pickle.  Well,  I  think  that  our  committee  is  going  to  make 
a  close  examination  of  the  estimated  costs.  I  have  heard  also  that 
they  were  overexaggerated,  that  Medicare  had  come  into  the  pic- 
ture, and  if  that  is  so,  then  I  think  it  would  be  cause  for  us  to  take 
another  serious  look  at  it. 

The  Chair  does  not  want  to  leave  the  impression  that  we  are 
going  to  correct  and  change  this  law.  As  acting  chairman  I  can't 
say  that,  but  I  do  not  think  we  should  take  the  view  that  as  bad 
as  it  is  we  do  not  want  to  do  anything  about  it,  we  are  just  going 
to  leave  it  on  the  books.  It  sets  a  bad  precedent.  So  I  thank  you 
very  much  for  your  testimony. 

Now  the  Chair  will  ask  if  any  other  members — Mr.  Coyne,  any 
questions?  Mr.  Payne,  any  questions?  Mr.  Houghton? 

Well,  Senator,  I  thank  you  again.  You  have  been  very  patient 
and  we  had  to  adjourn  a  few  minutes  ago.  I  didn't  realize  you  were 
here  but  appreciate  your  testimony  very  much. 

Senator  Conrad.  I  appreciate  very  much  the  opportunity  and  I 
think  we  do  have  a  chance  here  to  change  something  that  doesn't 
make  much  sense.  The  numbers  that  were  the  basis  for  the  law 
have  simply  changed  and  that  gives  us  an  opportunity  to  make 
things  right.  I  thank  the  Chairman  very  much. 

Mr.  Pickle.  We  appreciate  your  testimony,  Senator. 

Now  the  Chair  is  going  to  recognize  our  colleague  Mr.  Rick  Bou- 
cher from  Virginia.  He  may  have  a  different  view  than  some  of  the 
previous  people  who  testified,  but  we  are  pleased  to  have  you  and 
glad  to  have  your  testimony  at  this  point. 

Before  I  recognize  you,  Mr.  Boucher,  I  want  to  inquire  whether 
Senator  Rockefeller  has  arrived  yet. 

Then  Congressman  Boucher,  you  do  not  have  to  give  way  to  Sen- 
ator Rockefeller.  I  will  recognize  you  at  this  time. 
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STATEMENT  OF  HON.  RICK  BOUCHER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman.  I  have  a 
prepared  written  statement  and  I  would  ask  that  that  be  made  a 
part  of  the  record. 

Mr.  Pickle.  Without  objection,  it  will  be. 

Mr.  BOUCHER.  I  will  provide  a  brief  oral  summary. 

I  am  here  in  support  of  H.R.  1443,  which  is  legislation  that  I 
have  introduced  with  the  cosponsorship  of  the  gentleman  from  Vir- 
ginia, Mr.  Payne,  distinguished  member  of  your  committee,  and 
seven  other  Members  of  the  House  of  Representatives,  which  is  de- 
signed to  address  a  problem  that  was  created  in  subtitle  C  of  the 
Energy  Policy  Act  of  1992.  That  subtitle  is  the  subject  of  today's 
hearing,  the  Coal  Industry  Retiree  Health  Benefit  Act. 

I  supported  that  legislation  last  year,  and  I  commend  the  very 
admirable  efforts  of  Senator  Rockefeller  in  ensuring  that  that 
measure  was  passed.  It  was  necessary  in  order  to  stabilize  the 
funds  that  are  providing  health  benefits  for  retired  miners  and 
their  families. 

The  law,  however,  did  entail  a  number  of  unintended  con- 
sequences that  threatened  the  continued  viability  of  a  number  of 
coal  companies  in  the  United  States,  and  H.R.  1443  is  designed  to 
address  one  of  those  unintended  consequences. 

The  effect  of  the  reachback  liability  on  coal  companies  that  are 
primarily  engaged  in  the  export  market  is  indeed  severe.  The  mar- 
ket is  not  flexible.  Usually  contracts  for  coal  exported  from  the 
United  States  are  awarded  based  on  bids  that  often  vary  by  no 
more  than  50  cents  per  ton.  It  is  anticipated  that  for  some  coal 
companies  involved  in  the  export  business,  the  reachback  liability 
may  impose  a  cost  equal  to  $1.50  or  $2  per  ton,  spread  across  their 
entire  production. 

Now,  given  the  fact  that  there  is  so  little  flexibility  in  the  export 
market  with  prices  there  varying  by  only  about  50  cents  per  ton, 
it  is  very  clear  that  the  majority  of  these  costs  cannot  be  passed 
along  to  the  customers  to  whom  the  coal  is  sold.  Now,  that  is  very 
different  than  the  situation  in  the  domestic  coal  market  where 
those  costs  can  be  passed  along  to  a  greater  extent  given  the  great- 
er flexibility  in  pricing  that  exists. 

The  export  market  is  rigid  and  we  run  the  risk  of  pulling  many 
companies  that  are  involved  in  export  sales  out  of  business  if  some 
modification  is  not  made.  Now,  I  am  not  proposing,  Mr.  Chairman, 
that  we  in  any  way  undermine  the  provision  of  benefits  to  retired 
miners  and  their  families.  I  am  not  proposing  any  change  in  the 
reachback  liability  formula  or  its  imposition  upon  these  companies. 
What  I  am  proposing  is  a  tax  credit  that  would  be  provided  to  com- 
panies that  are  involved  in  the  production  and  sale  of  metallurgical 
coal,  fully  two-thirds  of  which  is  exported  beyond  the  boundaries  of 
the  United  States. 

The  tax  credit  would  promote  the  continued  viability  of  these 
companies  and  I  would  argue,  therefore,  would  actually  strengthen 
the  funds  that  provide  health  benefits  to  retired  miners  and  their 
families,  because  it  would  keep  in  business  the  companies  that  will 
be  paying  premiums  into  those  funds. 
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It  is  a  modest  approach  to  this  problem,  estimated  to  cost  we 
think  no  more  than  about  $21  million  on  an  annual  basis,  but  it 
is  absolutely  vital  to  those  parts  of  the  country  that  are  dependent 
on  the  production  and  export  abroad  of  metallurgical  coal,  and  that 
includes  my  congressional  district. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  here  and 
present  these  views,  and  I  would  urge  this  committee's  favorable 
consideration  of  H.R.  1443. 

Mr.  Pickle.  Thank  you,  Mr.  Boucher. 

[The  prepared  statement  follows:] 
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The  Honorable  Rick  Boucher 

September  9,  1993 

before 


Committee  on  Ways  and  Means,  U.S.  House  of  Representatives 


Thank  you,  Mr.  Chairman  and  members  of  the  Ways  and  Means  Committee  for 
providing  an  opportunity  to  testify  on  the  Metallurgical  Coal  Tax  Credit  Act  of  1993,  HR 
1443,  which  1  introduced  along  with  Congressman  L.F.  Payne  and  eight  of  my  colleagues  to 
address  an  unintended  consequence  of  subtitle  C  of  the  Energy  Policy  Act  of  1992,  the  Coal 
Industry  Retiree  Health  Benefit  Act.    I  commend  the  Committee's  efforts  to  assess  the  impact 
of  the  Act  on  the  business  sector  before  collection  of  premiums  commences  on  October  1 , 
1993. 

I  am  pleased  that  the  solvency  of  the  trust  fund  that  provides  health  benefits  to  retired 
miners  and  their  families  has  been  assured  by  passage  of  the  Act.  However,  I  am  concerned 
that  the  method  of  funding  the  program  will  inadvertently  have  a  crippling  effect  on  domestic 
jobs  in  the  metallurgical  coal  market. 

The  tax  credit  I  propose  in  my  legislation  will  enable  companies  that  mine 
metallurgical  coal  to  bear  the  costs  which  will  be  imposed  by  the  Coal  Industry  Retiree 
Health  Benefit  Act.    I  must  emphasize  that  my  bill  would  not  change  the  Act  in  any  way, 
and  that  I  strongly  believe  that  the  current  benefit  guarantees  provided  under  the  Act  should 
not  be  changed.    My  bill  provides  the  dual  benefits  of  maintaining  jobs  in  the  domestic 
metallurgical  coal  industry  and  ensuring  that  metallurgical  coal  producers  remain  solvent  and 
able  to  continue  making  payments  into  the  retiree's  benefit  fund. 

In  particular,  my  bill  will  address  the  problems  confronted  by  metallurgical  coal 
producers  that  are  active  in  the  highly  competitive  export  market.    Large,  well-financed 
foreign  producers  directly  compete  with  our  domestic  metallurgical  coal  exporters.    While 
Virginia  metallurgical  coal  has  superior  qualities,  the  overseas  customer  will,  in  many 
instances,  buy  substantially  lower-priced,  foreign  coal.    In  short,  domestic  producers  cannot 
pass  through  the  significant  costs  imposed  by  the  Act  since  contracts  are  awarded  by  foreign 
buyers  following  bids  that  vary  by  as  little  as  50  cents  per  ton. 

The  Committee  should  note  that  domestic  energy  coal  producers,  on  the  other  hand, 
often  enjoy  a  domestic  market  in  which  sales  are  based  on  long-term  agreements  and 
frequently  allow  the  passing  through  of  costs  to  consumers.    Metallurgical  producers  that  sell 
their  product  overseas  do  not  enjoy  this  luxury. 

Significant  additional  costs  imposed  on  coal  destined  for  export  will,  and  some  argue 
already  have,  resulted  in  fewer  exports,  lower  production  volumes,  and  lower  employment  in 
the  U.S.  coal  and  transportation  sectors.    Over  20,000  employees  are  directly  employed  by 
the  export  coal  industry.   Thousands  more  are  employed  by  the  railroads,  ports  and  ancillary 
industries.   We  need  to  prevent  these  highly  paid  jobs  from  moving  overseas.    Equally 
important,  the  loss  of  these  jobs  will  have  an  effect  in   many  noncoal  states  which  have 
major  employers  with  legal  and  economic  ties  to  coal  exporting  companies. 

For  these  reasons,  I  have  introduced  this  measure  to  provide  a  tax  credit  designed  to 
offset  partially  the  cost  of  the  premiums  for  reachback  companies  that  export  metallurgical 
coal.   The  tax  credit  would  apply  to  the  production  of  all  metallurgical  coal  in  the  United 
States,  two-thirds  of  which  is  exported.  The  addition  of  a  tax  credit  to  the  coal  industry 
health  benefits  title  of  the  Energy  Policy  Act  of  1992  will  in  no  way  undermine  the 
provisions  of  that  title.   In  fact,  the  adoption  of  a  metallurgical  coal  tax  credit  would 
strengthen  the  ability  of  companies  to  pay  premiums  and  reduce  the  number  of  companies 
that  would  otherwise  cease  mining  operations  and  force  more  orphans  into  the  combined 
fund. 

In  conclusion,  I  applaud  the  Committee  for  taking  a  serious  look  at  this  issue,  and 
urge  prompt  action  on  my  legislation. 
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Mr.  Pickle.  The  Chair  recognizes  the  gentleman  from  Virginia, 
Mr.  Payne,  if  you  would  like  to  question  the  witness. 

Mr.  Payne.  No  questions  for  the  witness.  I  would  just  like  to  say 
that  I  want  to  thank  my  colleague  for  introducing  this  legislation 
that  I  am,  as  he  mentioned,  a  cosponsor  of.  I  think  he  has  done 
a  good  job  of  explaining  the  legislation  and  it  does,  we  think,  deal 
fairly  with  an  inequity  that  was  not  intended  but  exists  as  a  result 
of  this  legislation  without  it  affecting  the  overall  legislation  and  its 
intent.  So  I  appreciate  your  testimony  and  it  would  be  very  helpful 
to  the  committee  as  we  proceed.  Thank  you. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Payne.  And  I  want  to 
thank  you  for  your  help  and  support  with  this  measure  and  for 
your  assistance  on  the  committee  as  a  valued  member  of  the  com- 
mittee in  helping  to  promote  this  solution. 

Mr.  Pickle.  Does  the  gentleman  from  Pennsylvania  have  any 
questions? 

Mr.  Coyne.  No,  Mr.  Chairman. 

Mr.  Pickle.  Mr.  Boucher,  you  are  the  author  of  the  metallurgical 
coal  extraction — oh,  Mr.  Houghton.  I  didn't  recognize  you. 

Mr.  Houghton.  I  am  sorry,  Mr.  Chairman,  I  would  just  like  a 
ask  a  question. 

Congressman,  in  effect,  I  think  what  you  are  saying  is  you  agree 
with  the  general  thrust  of  the  Coal  Act.  You  think  it  accomplished 
a  variety  of  things,  particularly  on  a  humanitarian  basis,  but  there 
are  certain  exceptions,  and  they  are  really  economic  exceptions  and 
unfair  exceptions  and,  therefore,  you  proposed  H.R.  1443. 

Let  me  ask  you  a  question.  You  don't  have  to  answer  this  but  I 
want  to  ask  you  a  question.  You  know  there  are  a  variety  of  people 
that  maybe  are  sitting  back  here  in  this  audience  or  maybe  are  not 
even  here  who  also  have  other  exceptions.  This  came  from  a  com- 
pany outside  of  New  York  State,  I  represent  one  of  the  districts  in 
New  York  State,  that  was  never  in  the  coal  business;  had  nothing 
to  do  with  it,  the  company  that  acquired  it  got  out  of  the  coal  busi- 
ness in  1954  and  because  this  company  was  acquired  by  that  com- 
pany that  got  out  of  the  business  in  1954,  it  now  is  going  to  be  pay- 
ing several  hundred  thousand  dollars  a  year.  Do  you  think  that 
there  should  be  an  exception  or  maybe  an  add-on  to  1443  for  that 
company? 

Mr.  Boucher.  Mr.  Houghton,  I  would  trust  those  deliberations 
to  this  very  wise  and  experienced  committee,  and  to  your  advocacy 
thereon  to  promote  that  goal. 

I  would  simply  point  out  that  this  legislation  does  not  provide  an 
exception  per  se.  We  are  not  asking  that  the  companies  involved 
in  the  production  and  sale  of  metallurgical  coal  be  exempted  from 
the  Coal  Policy  Act  of  last  year.  What  we  are  saying  is  that  to  the 
extent  that  the  reachback  liability  is  imposed  upon  companies  that 
primarily  produce  metallurgical  coal,  they  would  get  a  tax  credit 
for  a  portion  of  that  liability,  which  is  absolutely  essential  to  main- 
tain their  economic  viability. 

Now,  if  other  companies  could  come  forward  and  demonstrate 
that  their  continued  success  and  viability  is  truly  threatened,  then 
I  think  a  case  probably  would  be  made  that  some  kind  of  relief, 
programs  in  the  form  of  a  tax  credit,  should  be  provided  to  them 
as  well.  But  I  would  stress  again  that  we  are  not  promoting  an  ex- 
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ception  to  the  act.  We  would  continue  to  suggest  that  the  reachback 
liability  be  applied  to  these  companies.  We  are  simply  saying  to  the 
extent  that  it  does  and  threatens  to  put  them  out  of  business,  there 
ought  to  be  tax  relief  provided  to  them. 

I  understand  that  there  is  a  fund  of  potential  tax  provisions  con- 
sidered by  the  committee  recently  that  might  serve  as  a  means  of 
financing  some  of  this  tax  relief.  So  money  might  potentially  be 
there  to  do  it  and  that  is  all  I  am  recommending. 

Mr.  Houghton.  Mr.  Chairman,  if  I  can  continue  just  a  minute. 
I  understand  what  Mr.  Boucher  is  saying,  and  I  think  I  agree  with 
him,  but  there  are  an  awful  lot  of  people  who  do  not  have  a  voice 
here  today  and  that  is  what  worries  me.  And  I  hark  back  to  the 
testimony  of  Mr.  Rostenkowski  last  year  when  this  act  went 
through.  I  was  not  on  the  committee  at  that  point,  but  I  will  read 
to  you,  and  you,  I  am  sure,  have  seen  this: 

The  House  conferees  are  very  uneasy  with  the  provision  included  in  the  Senate 
bill — and  this  was  the  whole  genesis  of  this — for  financing  these  benefits.  It  appears 
to  create  numerous  inequities,  one  of  which  you  have  talked  about,  among  the  com- 
panies that  will  be  required  to  pay  for  these  benefits  and  could  set  an  unfortunate 
precedent  for  legislating  a  solution  to  what  is,  in  essence,  really  a  private  dispute. 

And,  Mr.  Chairman,  I  guess  the  only  thing  that  I  would  suggest 
is  that  this  is  a  hearing  and  that  is  a  hearing  that  was  promised, 
but,  really,  there  are  so  many  other  people  that  are  going  to  be  fac- 
ing really  harsh  economic  times  that  I  think  we  ought  to  do  some- 
thing about  this.  We  should  just  not  let  it  rest  right  here.  We 
should  follow  this  up,  and  I  would  back  you  in  any  way  you  see 
appropriate  with  Chairman  Rostenkowski. 

Thank  you  very  much. 

Mr.  Pickle.  I  appreciate  the  gentleman's  statement,  and  I  cer- 
tainly will  pass  that  on  to  Chairman  Rostenkowski. 

Now,  Mr.  Boucher,  I  appreciate  your  testimony  and  I  can  under- 
stand why  you  would  be  sponsoring  a  bill  to  give  relief  under  the 
Metallurgical  Coal  Tax  Credit  Act.  I  heard  you  reply  to  Mr.  Hough- 
ton that  in  your  legislation,  you  are  not  asking  for  an  exception, 
you  just  are  asking  for  a  credit. 

Mr.  Boucher.  That  is  correct. 

Mr.  Pickle.  I  would  say  to  you,  sir,  what  is  the  difference? 
Sounds  good.  You  are  asking  the  government  to  pay  for  this,  quote, 
tax  credit? 

Mr.  Boucher.  There  is  a  practical  difference,  Mr.  Chairman,  and 
that  is  an  exception  would  deprive  the  funds  themselves  of  dollars 
with  which  to  provide  benefits  to  retired  miners  and  their  families, 
and  I  am  not  seeking  to  deprive  the  funds  of  dollars.  I  am  seeking, 
however,  to  keep  these  companies  in  business,  one  of  which  em- 
ploys 2,000  of  my  constituents  and  is  truly  threatened  in  terms  of 
its  long-term  viability  if  some  relief  is  not  provided. 

Mr.  Pickle.  Why  should  the  Federal  Government  bear  the  eco- 
nomic burden  of  providing  for  these  retirees'  benefits?  Because  that 
is  what  your  bill  would  do,  is  have  the  Federal  Government  pay  for 
it.  So  in  the  first  place  why  does  the  Federal  Government  pay  for 
it,  except  you  say  there  are  exceptions  to  the  rule  and  this  would 
be  one  of  them. 

Mr  Boucher.  Mr.  Chairman,  there  is  some  public  financing  in 
the  legislation  passed  last  year,  in  any  event.  The  interest  earned 
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on  the  Abandoned  Mine  Reclamation  Fund,  to  a  limited  extent,  is 
devoted  to  the  payment  of  these  health  benefits.  So  we  have  al- 
ready crossed  the  bridge  of  public  financing.  That  policy  choice  was 
made  last  year. 

Mr.  Pickle.  We  may  have  crossed  the  bridge,  but  I  don't  know 
that  we  cannot  go  back  over  the  bridge. 

I  have  difficulty  in  how  to  distinguish  giving  credits  to  the  met- 
allurgical coal  industry  as  against  other  industries  competing  in 
the  export  market. 

Mr.  Boucher.  Mr.  Chairman,  may  I  respond  to  that? 

Mr.  Pickle.  It  is  the  same  obligation.  For  instance,  the  auto- 
mobile industry. 

Now,  you  do  have  a  unique  product  and  you  are  faced  with  a 
problem,  particularly  for  that  State,  although  most  of  the  benefits 
are  going  to  come  back  to  your  State  under  the  Bituminous  Act  bill 
we  passed  last  year  in  the  energy  bill. 

Mr.  Boucher.  May  I  respond  to  that  briefly,  this  industry  is 
unique.  The  metallurgical  coal  industry  is  small  by  comparison 
with  the  balance  of  the  coal  industry,  most  of  which  produces  a 
product  for  electricity  generation.  There  is  price  flexibility  in  the 
electricity  generation  coal  market  to  an  extent  that  does  not  exist 
in  the  metallurgical  market,  most  of  which  is  export  bound. 

And  in  the  international  arena,  there  is  price  flexibility  only  to 
the  extent  of  about  50  cents  per  ton.  It  is  estimated  for  some  com- 
panies, one  of  which  you  will  hear  from  later  today,  the  Pittston 
Co.,  which  has  a  majority  of  its  operations  in  my  district,  that  the 
act  of  last  year  will  impose  a  cost  of  between  $1.50  and  $2  per  ton 
spread  across  its  entire  production. 

Now,  if  it  can  only  pass  along  something  less  than  50  cents  of 
that  to  its  customers,  it  has  to  absorb  the  rest,  and  they  will  tell 
you  that  they  simply  cannot  do  that.  So  I  think  that  makes  a 
unique  case.  I  have  not  heard  that  kind  of  compelling  case  be  made 
by  any  other  segment  of  the  coal  industry. 

So  to  answer  your  question  very  precisely,  the  metallurgical  coal 
market  is  unique  and,  therefore,  I  think  it  deserves  a  unique  ad- 
dressing by  this  committee. 

Mr.  Pickle.  I  think  it  is  fair  to  say  it  is  a  unique  situation.  Can 
you  give  me  an  estimate  of  what  the  tax  credits  would  cost  the 
Federal  Government? 

Mr.  Boucher.  Yes,  sir,  we  estimate  it  would  cost  something  on 
the  order  of  $20  million  per  year. 

Mr.  PlCKLE.  I  thank  you  very  much  for  your  testimony.  Appre- 
ciate it. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Pickle.  Now,  the  Chair  wants  to  say  that  the  Chair  is  going 
to  recess.  I  understand  Senator  Rockefeller  has  just  come  in. 

Senator,  we  have  a  vote  on  and  just  a  few  minutes  left.  Can  you 
wait  for  us  to  have  a  short  recess  and  come  back? 

Senator  Rockefeller.  I  have  a  12:30  vote  also. 

Mr.  Pickle.  1:30. 

Senator  Rockefeller.  One  at  12:30. 

Mr.  Pickle.  If  I  come  back  in  10  minutes  that  would  give  you 
10  minutes.  Would  that  be  satisfactory? 

Senator  Rockefeller.  Absolutely. 
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Mr.  Pickle.  I  will  be  back  in  less  than  10  minutes  and  we  will 
receive  your  testimony.  Is  that  satisfactory? 

Senator  Rockefeller.  Yes,  sir. 

Mr.  Pickle.  I  will  be  right  back,  then. 

[Brief  recess.] 

Mr.  Pickle.  The  Chair  is  pleased  now  to  recognize  the  Senator 
from  West  Virginia,  Senator  Rockefeller.  And  we  appreciate  your 
understanding  of  our  time  situation  on  this  last  vote. 

Senator,  we  are  pleased  to  recognize  you.  I  understand  you  have 
a  commitment  right  after  this  time.  So  we  appreciate  your  concern. 
We  will  try  to  accommodate  you. 

STATEMENT  OF  HON.  JOHN  D.  ROCKEFELLER  IV,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  WEST  VIRGINIA 

Senator  Rockefeller.  Mr.  Chairman,  I  appreciate  that.  I  only 
have  a  problem  if  there  is  a  vote.  They  say  there  will  be  a  Senate 
vote  at  12:30.  That  has  been  said  many  times  in  the  past.  We  will 
see  what  history  records  at  this  time. 

Mr.  Chairman,  I  am  particularly  honored  to  appear  before  you 
and  other  Members  who  are  here,  and  I  appreciate  very  much  your 
efforts  to  examine  an  issue  which  is  of  profound  importance  to  me 
emotionally  and  substantively  because  of  the  action  taken  by  the 
Congress  last  year. 

The  Coal  Industry  Retiree  Health  Benefit  Act  of  1992  now  in  fact 
does  preserve  the  health  benefits  of  some  200,000 — actually  a  few 
more — retired  coal  miners  and  widows.  I  worked  very  hard  on  that 
legislation.  I  cannot  emphasize  enough  how  crucial  that  law  is  to 
the  peace  of  mind  as  well  as  to  the  health  of  these  elderly  and  often 
extremely  vulnerable  human  beings,  these  men  and  women  who 
watched  with  great  fear  the  health  care  promised  to  them  by  com- 
panies almost  vanish.  It  has  overcome  a  financial  crisis  that  just 
about  meant  the  collapse  of  the  health  trust  funds.  Nobody  would 
have  disputed  that. 

The  basis  for  the  legislation  is  clear.  The  Coal  Commission  ap- 
pointed by  Secretary  of  Labor  Elizabeth  Dole  concluded  the  retirees 
were  entitled  to  health  benefits.  It  also  concluded  that  legislation 
was  necessary  to  prevent  companies  from  dumping  responsibility 
for  their  former  employees  on  others,  and  to  stabilize  the  program 
in  a  variety  of  other  ways. 

Everyone  who  has  examined  this  issue  has  concluded  that  the 
beneficiaries  are  entitled  to  the  benefits.  The  controversy  was  over 
who  should  pay.  Fortunately,  the  controversy  was  settled  in  an  his- 
toric bipartisan  and  a  very  bipartisan  agreement  reached  among 
the  key  parties  and  within  Congress,  and  then  was  signed  into  law 
by  President  Bush. 

As  you  know,  the  nature  of  an  accommodation  over  difficult  is- 
sues is  that  no  one  achieves  everything  that  they  want.  Each  of  the 
interested  groups  had  an  argument  about  why  it  had  met  its  obli- 
gations and  somebody  else  was  to  blame. 

Various  funding  mechanisms  were  considered,  and  some  ap- 
proaches were  rejected.  In  the  end,  however,  accommodation  was 
reached.  There  was  a  demonstration  of  real  industry  statesmanship 
based  on  a  recognition  that  the  problem  was  an  industry  problem 
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that  had  to  be  solved  by  the  industry  as  the  Coal  Commission  sug- 
gested. 

Commendably,  most  companies  have  proceeded  to  go  about  the 
business  of  making  the  program  work  for  these  vulnerable  people. 
A  few,  however,  have  continued  to  fight  a  rearguard  action  against 
the  law  and  against  its  requirements.  Typically,  these  critics  once 
employed  the  retired  miners,  but  now  wish  to  avoid  responsibility 
for  the  health  benefits.  They  and  other  critics  offer  a  number  of  ar- 
guments which  were  offered  and  which  were  rejected  during  the 
deliberations  on  the  legislation  last  year  and  which  should  be  re- 
jected again,  in  my  humble  opinion,  this  year. 

For  example,  the  law  reaches  back  and  requires  companies  that 
stopped  being  signatories  to  the  industry  collective  bargaining 
agreement  and  stopped  contributing  to  the  health  care  program  to 
resume  contributions.  Some  of  these  so-called  reachback  companies 
argued  and  continue  to  argue,  Mr.  Chairman,  that  they  have  no  re- 
sponsibility. But  this  argument  would  allow  all  companies  to  aban- 
don the  program,  and  would  ensure  its  collapse.  This  is  because  the 
collective  bargaining  agreement  expired  in  February,  not  of  next 
year  but  of  this  year.  If  ceasing  to  be  a  party  to  the  collective  bar- 
gaining agreement  relieved  a  company  of  responsibility,  then  every- 
one could  now  be  a  reachback  and  no  one  would  have  to  pay. 

It  was  this  very  scenario  that  we  foresaw  last  year  and  sought 
to  prevent.  Everyone  agrees  that  health  benefits  for  the  bene- 
ficiaries should  continue.  Allowing  every  company  just  to  walk 
away  from  this  responsibility  is  a  precise  recipe  for  abandoning 
these  elderly  people  who  everybody  does  agree  should  not  be  aban- 
doned and  should  be  covered. 

During  the  interim,  I  had  a  conversation  with  several  people  who 
oppose  this  legislation.  They  all  agree  that  all  these  people  should 
be  covered. 

In  adopting  this  approach  to  the  law — Mr.  Chairman,  can  I  finish 
my  testimony? 

Mr.  Pickle.  Yes,  go  right  ahead. 

Senator  Rockefeller.  Thank  you,  sir.  In  adopting  the  approach 
of  the  law,  Congress  and  the  President  took  the  approach  of  the 
Coal  Commission,  which  concluded  that  reachbacks  did  not  have  a 
valid  case,  that  the  retirees  were  entitled  to  continued  benefits,  and 
that  the  reachbacks  had  to  shoulder  their  part  of  the  funding  obli- 
gation needed  to  maintain  their  promise  to  the  retirees. 

Congress  chose  the  fairest  approach  that  we  could.  We  assigned 
responsibility  for  each  beneficiary  to  the  extent  possible,  to  the  em- 
ployers for  whom  the  beneficiaries  worked. 

I  urge  the  rejection  of  the  kinds  of  arguments  and  proposals  of- 
fered by  the  critics  of  the  law.  The  only  result — and  here  I  grow 
very  firm — the  only  result  is  if  we  start  talking  about  moratoriums 
or  exceptions  or  whatever  else  will  be  the  collapse  of  all  of  this.  I 
guarantee  that  as  I  would  guarantee  my  life,  as  I  can  spell  my  last 
name,  I  guarantee  it  if  there  were  exceptions,  if  there  are  morato- 
riums, it  will  all  disappear.  It  will  all  fall  apart,  and  200,000  plus 
people  whose  average  age  is  77  years  old  will  be  out  in  the  cold, 
which  they  would  have  been  anyway  had  this  legislation  not 
passed. 
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Often  lost,  Mr.  Chairman,  and  I  conclude,  in  the  technical  debate 
of  the  law's  critics,  is  what  I  mentioned,  the  appreciation  for  the 
people  who  are  involved  here,  and  the  explosive  nature  of  the  sub- 
ject of  health  care  benefits  in  the  nation's  coal  fields. 

Retired  coal  miners  are  often  in  much  worse  health  than  other 
elderly  people.  And  for  that  reason,  retired  coal  miners  place  great 
importance  on  the  promise  of  health  care.  In  a  not  untypical  case, 
monthly  health  care  costs  covered  only  by  the  program  exceed  the 
retiree's  entire  income  from  all  other  sources.  Without  the  benefits 
of  the  program,  the  retirees  are  devastated. 

In  our  Senate  hearings  on  the  issue,  we  heard  testimony  from 
the  retirees,  and  I  will  just  go  back,  God  bless  her,  to  Dixie 
Woolum  of  West  Virginia.  She  talked  about  the  many  years  of  serv- 
ice of  her  late  husband,  Jimmy,  in  the  mines.  She  talked  of  the  im- 
portance of  the  health  benefits  to  her  family  and  the  threat  to 
those  benefits  over  the  years.  She  spoke  for  tens  of  thousands  of 
elderly  and  infirm  people. 

It  occurs  to  me  as  an  aside,  Mr.  Chairman,  a  lot  of  people  have 
said,  "Gee!  Maybe  there  is  going  to  be  more  money  than  we 
thought,"  and  what  they  are  looking  at  is  the  temporary  results  of 
managed  care.  Mr.  Chairman,  I  spent  a  lot  of  time  on  health  care. 
I  do  a  lot  of  health  care  work  in  the  Senate.  I  am  going  to  say  one 
thing  very  clearly  for  the  record,  that  managed  care  is  something 
whicn  saves  money  in  the  short  term  but  managed  care,  as  some- 
thing over  the  longer  term,  will  not  save  money.  Will  not  save 
money.  Too  many  people  look  at  managed  care  and  say,  Great,  here 
is  our  answer.  Tnat  is  why  we  have  to  have  a  budget  in  this  health 
care  reform  proposal,  because  managed  care  by  itself  does  bring 
first-year  savings,  but  it  does  not  bring  savings  in  the  out  years, 
in  the  second,  third,  fourth,  fifth,  sixth  year. 

And  I  know  whereof  I  speak  on  that.  While  I  share  the  desire 
of  any  politician  to  find  solutions  that  have  no  opponents  or  critics, 
this  was  and  remains  an  impossible  task  when  it  comes  to  this 
issue. 

The  law  we  passed  was  the  result  of  an  honest  and  open  effort 
to  prevent  a  crisis  whose  toll  would  have  been  immeasurable. 

I  sincerely  hope  my  testimony  will  help,  Mr.  Chairman,  and  I 
thank  you  for  your  courtesy. 

[The  prepared  statement  follows:] 
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Statement  of  Senator  Rockefeller  On 

Coal  Industry  Retiree  Health  Benefit  Act 

Before  the  House  Committee  on  Ways  and  Means 

September  9,  1993 

I  am  honored  to  appear  before  you,  and  appreciate  your 
efforts  to  examine  an  issue  that  is  of  great  importance. 
Because  of  the  action  taken  last  year  by  Congress,  the  Coal 
Industry  Retiree  Health  Benefit  Act  of  1992  now  preserves  the 
health  benefits  of  some  200,000  retired  coal  miners  and 
widows.   As  a  champion  of  the  legislation,  I  cannot  emphasize 
enough  how  crucial  the  law  is  to  these  elderly  and  often 
extremely  vulnerable  people.   It  has  restored  the  peace  of 
mind  for  men  and  women  who  watched,  in  great  fear,  the  health 
care  promised  to  them  by  companies  almost  vanish.   It  has 
overcome  a  financial  crisis  that  just  about  meant  thd  collapse 
of  the  health  trust  funds. 

The  basis  iior  this  legislation  is  clear.   The  Coal 
Commission  appointed  by  former  Secretary  of  Labor  Elizabeth 
Dole  concluded  that  the  retirees  were  entitled  to  the  health 
benefits.   It  also  concluded  that  legislation  was  necessary  to 
prevent  companies  from  dumping  responsibility  for  their  former 
employees  on  others  and  to  stabilize  the  program  in  other 
ways . 

Everyone  who  has  examined  this  issue  has  concluded  that 
the  beneficiaries  are  entitled  to  continued  benefits.   The 
controversy  was  over  who  should  pay.   Fortunately,  the 
controversy  was  settled  in  an  historic  bipartisan  agreement 
reached  among  the  key  parties  and  within  Congress,  then  signed 
into  law  by  President  Bush. 

As  you  know,  the  nature  of  an  accommodation  over  difficult 
issues  is  that  no  one  achieves  everything  they  want.   Each  of 
the  interested  groups  had  an  argument  about  why  it  had  met  its 
obligations  and  someone  else  was  to  blame.   Various  funding 
mechanisms  were  considered  and  some  approaches  were  rejected. 
In  the  end,  however,  accommodation  was  reached.   There  was  a 
demonstration  of  real  industry  statesmanship,  based  on  a 
recognition  that  the  problem  was  an  industry  problem  that  had 
to  be  solved  by  the  industry. 

Commendably,  most  companies  have  proceeded  to  go  about  the 
business  of  making  the  program  work.   A  few,  however,  have 
continued  to  fight  a  rear  guard  action  against  the  law  and  its 
requirements.   Typically,  these  critics  once  employed  the 
retired  miners,  but  now  wish  to  avoid  responsibility  for  the 
health  benefits.   They  and  other  critics  offer  a  number  of 
arguments  which  were  offered  and  rejected  during  deliberations 
on  the  legislation  and  which  should  be  rejected  again. 

For  example,  the  law  reaches  back  and  requires  companies 
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that  stopped  being  signatories  to  the  industry  collective 
bargaining  agreement  and  stopped  contributing  to  the  health 
program  to  resume  contributions.   Some  of  these  so-called 
"reach-back"  companies  argued  and  continue  to  argue  they  have 
no  responsibility.   But  this  argument  would  allow  all 
companies  to  abandon  the  -rogram  and  wou'i  ensure  its 
collapse.   This  is  because  the  collective  bargaining  agreement 
expired  in  February  of  this  year.   If  ceasing  to  be  a  party  to 
the  industry  collective  bargaining  agreement  relieved  a 
company  of  responsibility,  then  everyone  could  now  be  a  reach- 
back  and  no  one  would  have  to  pay. 

It  was  this  very  scenario  that  we  foresaw  last  year  and 
sought  to  prevent.   Everyone  agrees  that  health  benefits  for 
the  beneficiaries  should  continue.   Allowing  every  company 
just  to  walk  away  from  this  responsibility  is  a  precise  recipe 
for  abandoning  these  elderly  people  everyone  agrees  should  not 
be  abandoned . 

In  adoptiny  the  approacn  of  the  law,  Congress  and  the 
President  took  the  approach  of  the  Coal  Commission,  which 
concluded  that  the  reach-backs  did  not  have  a  valid  case,  that 
the  retirees  were  entitled  to  continued  benefits,  and  that  the 
reach-backs  had  to  shoulder  their  part  of  the  funding 
obligation  needed  to  maintain  the  promise  to  the  retirees. 
Congress  chose  the  fairest  approach  it  could,  assigning 
responsibility  for  each  beneficiary,  to  the  extent  possible, 
to  the  employers  for  whom  the  beneficiaries  worked. 

I  urge  the  rejection  of  the  kinds  of  arguments  and 
proposals  offered  by  the  critics  of  the  law.   The  only  likely 
result  of  these  proposals  is  endless,  and  futile  effort  by 
different  companies  to  shift  the  funding  responsibility  to 
others,  trouble  for  labor  relations  in  the  coalfields,  and 
harm  to  the  elderly  retirees  and  widows . 

Often  lost  in  the  technical  debate  of  the  law's  critics 
is  an  appreciation  for  the  people  involved  and  the  explosive 
nature  of  the  subject  of  health  care  benefits  in  the  nation's 
coalfields .   Retired  coal  miners  are  often  in  much  worse 
health  than  other  elderly  people  and,  for  that  reason,  retired 
coal  miners  have  placed  great  importance  on  the  promise  of 
health  care.   In  a  not  untypical  case,  monthly  health  costs 
covered  only  by  the  program  exceed  the  retiree's  entire  income 
from  other  sources.   Without  the  benefits  of  the  program, 
retirees  could  be  devastated. 

In  our  Senate  hearings  on  this  issue,  we  heard  testimony 
from  the  retirees,  including  Dixie  Woolum  of  West  Virginia. 
She  talked  about  the  many  years  of  service  of  her  late 
husband,  Jimmy  Woolum,  in  the  mines.   She  talked  of  the 
importance  of  the  health  benefits  to  her  family  and  the  threat 
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to  those  benefits  over  the  years .   She  spoke  for  tens  of 
thousands  of  elderly  and  often  infirm  people  who  long  ago 
earned  the  health  benefits  by  firing  the  furnaces  of  American 
industry.   The  commitments  to  health  care  for  these  miners  and 
their  families  must  be  kept,  and  Congress  and  the  American 
people  c  n  be  proud  that  because  of  this  law,  the  commitment", 
will  be  kept. 

While  I  share  the  desire  of  any  politician  to  find 
solutions  that  have  no  opponents  or  critics,  this  was  and 
remains  an  impossible  test  when  it  comes  to  this  issue.   The 
law  we  passed  was  the  result  of  an  open  and  honest  effort  to 
prevent  a  crisis  whose  toll  would  have  been  immeasurable  pain 
and  suffering.   The  proposals  by  critics  of  the  law  to  reopen 
the  controversy  we  settled  last  year  threaten  to  undermine  the 
health  program  and  the  well-being  of  the  beneficiaries. 

I  sincerely  hope  that  my  testimony  will  help  you 
understand  the  motives  of  our  many  colleagues,  in  both  bodies 
and  on  both  sides  of  the  aisle,  that  resulted  in  the  approach 
that  is  now  in  law.   Our  objective  was  to  prevent  a  human  and 
financial  crisis  that  was  on  the  horizon.   We  defied  the  odds, 
and  with  the  help  of  private  industry  and  labor,  we  made  it 
possible  to  keep  the  promise  of  health  care  for  deserving 
Americans  in  my  state  and  across  the  country- 
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Mr.  Pickle.  Of  course,  we  thank  you,  Senator.  You  make  a  com- 
pelling argument.  The  Chair  would  observe  that  you  represent  your 
State  well,  and  your  constituents  well.  We  can  sense  that,  obvi- 
ously. 

Now,  Senator,  when  this  bill  was  up  before  the  Congress  last 
year,  the  contention  was  made,  as  it  was  made  an  amendment  to 
the  energy  bill,  that  it  was  necessary  to  pass  this  bill  because  we 
had  pending  before  us  possible  coal  mine  strikes,  and  we  didn't 
want  that  to  hit  the  country.  Now,  the  legislation  was  supposed  to 
fend  off  strikes  in  the  coal  industry.  Would  you  say  this  legislation 
has  been  a  failure  at  least  in  part  from  that  aspect? 

Senator  Rockefeller.  No.  Because  I  at  least  always  said  that 
it  was  a  hope  for  this  legislation.  I  don't  think  I  ever  said  this  legis- 
lation would  prevent  a  strike.  A  strike  has  very  strong  chemistry 
in  the  coal  fields,  Mr.  Chairman,  and  both  sides  on  management 
and  union  have  positions  here  which  are  very  difficult  to  resolve. 
But  they  have  nothing  to  do  with  health  care.  And  I  will  guarantee 
you  one  thing  that  they  are  not  talking  about  because  of  this  legis- 
lation, is  the  problem  of  health  care  benefits. 

Mr.  Pickle.  Of  course,  there  is  a  basic  problem  of  health  care 
benefits.  But  in  addition,  the  testimony  shows  in  the  record  and 
through  the  news  media  that  we  had  to  head  off  the  possible  coal 
strike.  We  haven't  headed  off  a  coal  strike.  As  a  matter  of  fact  we 
do  have  these  strikes. 

I  am  just  wondering  to  myself,  at  least,  can  we  really  believe  the 
policies  advanced  by  the  Mine  Workers  of  America.  But  that  is  an 
arguable  point. 

Senator  Rockefeller.  Mr.  Chairman,  I  need  to  correct  some- 
thing you  attributed  to  me,  that  the  main  reason  for  doing  this  was 
to  head  off  a  coal  strike.  I  never  said  that,  Mr.  Chairman. 

Mr.  Pickle.  I  don't  attribute  that  statement  to  you.  That  was  a 
contention  made. 

Senator  Rockefeller.  The  reason  for  this  legislation  is  to  pre- 
vent more  than  200,000  people,  average  age  77  years  old,  from  hav- 
ing no  health  care  coverage. 

Mr.  Pickle.  To  that  extent,  I  think  we  would  agree  that  the 
main  problem  is  how  do  you  handle  retiree  health  benefits.  You  got 
off  into  the  question  of  managed  care,  and  I  don't  know  where  that 
fits  into  this  particular  argument,  but  the  question  is,  can  the  retir- 
ees get  better  benefits? 

They  are  entitled  to  the  benefits.  They  are  elderly.  They  perhaps 
have  poorer  health  than  a  lot  of  people  in  our  society.  And  many 
of  them  are  in  poverty.  We  all  agree  they  ought  to  have  health  ben- 
efits. But  I  would  say  to  you,  how  do  you  distinguish  the  interven- 
tion by  Congress  in  trie  problem  of  providing  retiree  benefits  to  this 
industry  from  the  same  problem  other  industries  are  encountering? 

In  other  words,  are  we  setting  a  dangerous  precedent  here? 

Senator  Rockefeller.  Mr.  Chairman,  we  are  doing  the  Lord's 
work  in  passing  this  legislation.  I  am  not  talking  about  a  prece- 
dent. There  is  never  going  to  be  another  situation  like  the  particu- 
lar dynamics  of  coal  miners,  of  Harry  Truman,  of  John  L.  Lewis, 
of  promises  made,  of  promises  that  were  almost  not  kept  but  which 
have  been  kept  by  this  legislation.  There  will  never  be  a  precedent 
for  something  like  that. 
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Now,  if  you  are  worried  about,  understandably,  as  I  would  be, 
about  what  happens  with  steel  and  other  situations,  that  is  a  very 
different  situation,  sir.  It  is  a  very  different  situation.  This  is  a 
problem  which  rose  with  ferocious  realism,  in  which  the  Congress 
struggled  to  reach  an  accommodation,  in  which  finally,  after  end- 
less amounts  of  work,  we  did  reach  accommodation,  and  we  voted 
and  we  signed  it,  and  if  we  come  back  now  and  even  begin,  in  my 
judgment  is — some  people  say,  Well,  it  is  going  to  be  too  much 
money,  to  which  I  have  many  other  responses,  too,  including  as 
these  particular  77-year-olds  get  in  the  out  years  of  their  health 
care  cost,  they  are  going  to  be  much  higher  than  the  average  77 
and  out  years  health  care  costs. 

So  I  think  any  kind  of  a  moratorium,  any  kind  of  a  carve-out, 
any  kind  of  exception  means  the  whole  bill  collapses.  And  I  believe, 
I  believe  that  most  Members  of  Congress  know  that  in  their  hearts. 

Mr.  Pickle.  I  have  other  questions  but  I  want  to  yield  now  to 
other  members. 

Mr.  Houghton,  do  you  have  a  question? 

Mr.  Houghton.  Yes.  Thank  you,  Mr.  Chairman. 

Senator,  good  to  see  you. 

Senator  Rockefeller.  Thank  you,  sir. 

Mr.  Houghton.  You  say  most  people  in  their  hearts  feel  the  way 
you  do.  Well,  we  just  had  somebody  who  testified  who  doesn't  feel 
the  way  you  do.  And  he  wants  to  carve  out.  And  there  are  a  variety 
of  other  people  who  have  exceptions. 

You  know,  I  don't  want  to  get  in  between  the  Lord  and  a  busi- 
nessman, but  doing  the  Lord's  work,  you  know,  can  be  very  specific 
to  an  industry  or  a  State,  or  it  can  be  very  important  to  this  whole 
Congress. 

In  other  words,  do  we  have  the  responsibility  to  produce  legisla- 
tion for  every  specific  human  problem?  I  mean,  I  have  a  sense  here 
that  we  are  in  effect  bailing  out  a  privately  bargained  agreement. 
And  I  wonder  whether  that  is  the  smart  thing. 

Also,  I  hark  back  to  Chairman  Rostenkowski's  questions,  when 
this  ultimately  came  to  the  Ways  and  Means  Committee  and  to  the 
House  floor  for  a  vote.  And  he  said,  you  know,  "We  should  have 
been  able  to  discuss,  for  instance" — and  I  am  quoting  him — "why 
companies  that  had  paid  withdrawal  liability  in  the  1988  collective 
bargaining  agreements  should  not  be  able  to  claim  a  credit  and 
have  to  pay  twice." 

"I  would  also  like  to  know,"  he  further  goes  on,  "why  a  company 
that  merely  leases  property  to  a  mining  operator  is  potentially  lia- 
ble for  the  mining  operator's  retirees."  And  so  he  goes  on. 

I  have  a  whole  string  of  letters  from  outside  my  district — I  am 
not  affected  by  this  politically — that  raise  questions.  And  it  seems 
to  me  in  the  reachback  concept,  what  you  are  doing  is  establishing 
a  precedent,  and  you  may  not  think  that  that  is  anything  more 
than  just  a  specific  incident,  but,  you  know,  there  are  steel  compa- 
nies and  automotive  companies  and  gas  companies  and  other  com- 
panies that  are  affected.  And  frankly,  I  think  by  doing  this  it 
threatens  every  job  producer  in  this  country  potentially. 

Senator  Rockefeller.  I  think,  Congressman,  that  I  would  dis- 
agree with  you  on  several  counts.  Number  one,  you  used  the  word 
bailout.  Please  understand  that  an  enormous  amount  of  the  money 
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for  this,  as  you  call  it,  bailout  comes  from  the  miners  themselves 
through  their  pension  funds,  through  miners  giving  up  their  own 
pension  funds,  putting  hundreds  of  millions  of  dollars  of  their  own 
pension  funds  to  which  they  are  legally  entitled  into  this  solution. 
So  this  is  not  exactly  a  Chrysler  bailout  we  are  talking  about. 
These  are  miners  in  some  very  substantial  manner,  money  which 
they  are  legally  entitled  to,  using  their  own  money  to  help  in  the 
solution  of  their  health  care  problems. 

And  second,  the  answer  is,  is  this  a  precedent,  that  is  like  say- 
ing, if  I  have  pancakes  for  breakfast  this  morning,  do  I  have  to 
have  pancakes  for  breakfast  tomorrow?  We  in  Congress  can  do 
what  we  want.  This  is  a  limited  group  of  people.  There  are  no  peo- 
ple more  vulnerable  than  retired  coal  miners  and  their  dependents. 

The  Congressman  says  he  does  not  have  these  people  in  his  dis- 
trict, and  I  would  simply  like  the  Congressman  to  think  of  what  I 
have  seen  so  many  times,  of  a  retired  coal  miner,  when  I  have  been 
in  their  homes,  just  the  act  of  watching  them  watching  television 
and  they  want  to  change  the  channel,  and  they  get  up  from  their 
seat,  and  this  is  like  a  freeze-frame  movie,  they  struggle  to  rise 
from  their  chair.  It  may  take  them  2  or  3  minutes  to  cross  the  10 
or  12  feet  to  their  television  set,  gasping,  wheezing,  hurting,  strug- 
gling to  change  their  television  set,  and  2  or  3  minutes  to  get  back 
and  slump  down  into  their  chair. 

Coal  miners  and  their  dependents,  coal  miners  have  been 
through  what  coal  miners  go  through,  like  many  other  people  in 
our  industrial  society,  past,  present,  or  future. 

Mr.  Houghton.  Senator,  who  can  debate  this  issue?  My  Lord,  we 
are  all  human  beings.  We  all  relate  to  individuals.  I  went  through 
the  mill,  as  you  know,  in  40  years  in  business,  related  to  many  of 
these  people.  However,  I  have  a  letter  here  from  somebody  who 
said  you  can  talk  about  the  Dixies,  and  we  all  relate  to  this,  and 
yet  at  the  same  time  10  or  15  of  my  employers  are  going  to  be  los- 
ing jobs  because  I  have  got  to  pay  for  a  plan  in  an  area  I  had  noth- 
ing to  do  with  ever.  And  I  just  wonder  whether  that  is  fair. 

Now,  you  say  the  Congress  can  do  anything  it  wants.  I  don't 
think  that  is  right.  Congress  shouldn't  be  able  to  do  anything  it 
wants.  It  should  do  the  thing  which  is  right  for  the  most  people. 

Senator  Rockefeller.  Well,  let  me  ask  you  this,  Congressman. 
Do  you  think  if  legislation  came  before  the  Congress  to  bail  out 
New  York  City  this  year,  that  we  would  vote  for  it,  because  we 
once  did  before?  You  know  perfectly  well  as  I  do  that  we  would  not. 

Do  you  think  if  legislation  came  before  Congress  to  bail  out 
Chrysler  as  we  did  once  before,  that  we  would  vote  for  it  this  year? 
We  most  certainly  would  not. 

So  precedents  are  ours  to  make.  If  I  had  pancakes  this  morning, 
can  I  have  oatmeal  tomorrow?  That  decision  is  mine  to  make. 
Precedents  are  ours  to  make. 

Mr.  Houghton.  Well,  I  think  the  only  thing  I  can  say,  Mr. 
Chairman,  is  if  you  had  pancakes  on  Corel,  that  would  be  perfectly 
all  right. 

But  frankly,  I  don't  think  the  analogy  is  particularly  good  here. 
We  have  got  to  do  the  things  which  set  a  continuing  precedent,  you 
know,  for  those  who  will  follow  us.  And  it  seems  to  me  by  dumping 
all  the  humanitarian  problems  on  this  Congress,  that  we  are  open- 
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ing  up  ourselves  to  any  specific  need,  human,  crying  need  that  is 
out  there,  and,  you  know,  there  are  other  people  who  are  going  to 
be  affected  by  this.  And  we  must  think  of  them  as  well  as  those 
particular  people  in  your  State.  That  is  the  thing  that  I  am  worried 
about. 

So  I  thank  you  very  much. 

Mr.  Pickle.  Thank  you. 

Mr.  Coyne,  Mr.  Neal,  do  you  have  any  questions? 

Senator,  we  do  appreciate  your  testimony.  Let  me  ask  you  a  cou- 
ple of  short  questions  here. 

A  few  minutes  ago  your  colleague,  the  Senator  from  North  Da- 
kota, Mr.  Conrad,  appeared  and  said  we  had,  one,  grossly  overesti- 
mated the  cost  of  this  proposal,  and  we  will  not  need  all  the  funds, 
considerably  less.  I  recall  he  was  saying  we  needed  something  like 
$126  million  plus  the  amount  from  the  pension  fund,  totaling 
around  $70  million,  if  I  recall  it,  and  that  was  the  solution  to  this 
problem. 

Would  you  want  to  comment.  Have  we  overestimated  it?  Is  that 
a  valid  observation  or  assertion? 

Senator  Rockefeller.  Mr.  Chairman,  I  would  like  to  make  sev- 
eral points.  One  is  that  my  dear  friend  Kent  Conrad  who  came  and 
testified,  who  has  spent  a  lot  of  time  in  my  office  with  me,  and  his 
staff  with  my  staff,  wants  to  carve  out  an  exemption  for  North 
American  Coal  Co.  I  applaud  him  for  that  and  I  know  that  affects 
the  Senator's  own  situation.  I  mean,  the  Chairman's  own  situation. 

Number  one,  if  we  carve  out  for  North  American  Coal  Co.,  I 
would  invite  the  chairman,  and  would  submit  for  the  record  if  I  can 
do  it  at  a  later  date,  profit  and  loss  statements  for  North  American 
Coal  for  this  last  year,  which  are  extraordinarily  bounteous,  that 
if  we  carve  out  one  exception,  then  I  guarantee  you  the  entire 
world  will  be  following  to  go  right  through  that  same  opening  in 
the  line.  And  so 

Mr.  Pickle.  The  question  is,  should  we  make  an  exception? 

Senator  Rockefeller.  No,  we  should  make  no  exceptions. 

Mr.  Pickle.  Whether  they  made  money  last  year,  I  don't  know 
whether  they  did  or  didn't.  The  question  is,  should  they  be  taxed 
for  having  gotten  out  of  the  business  12  or  15  years  ago? 

The  question  is,  how  do  we  handle  retiree  health  benefit  prob- 
lems? 

In  your  particular  instance,  you  have  done  it  by  passing  this 
amendment  to  the  energy  bill  that  brings  in  a  lot  of  money  for  the 
coal  operators  in  your  part  of  the  country.  I  had  observed  earlier 
before  you  came,  it  seemed  to  me  like  this  is  a  question  that  ought 
to  be  made  a  part  of  the  national  health  program  because  if  affects 
not  just  the  coal  industry,  it  sets  a  precedent  for  a  lot  of  other  large 
industries,  and  we  have  got  to  take  a  look  at  that. 

I  would  think  the  whole  world  is  not  going  to  stop  turning  if  we 
try  to  make  correction  on  a  law  that  was  basically  flawed.  And 
whether  we  do  that  or  not,  just  in  order  to  maintain  the  benefits 
going  to  the  coal  miners,  is  a  question  we  will  have  to  wait  to  see. 
But  I  think  it  is  timely  that  we  make  an  analysis  of  it.  And  I  will 
think  of  what  this  committee  may  do. 

Did  you  want  to  respond? 
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Senator  Rockefeller.  Yes,  sir.  Then  my  vote  went  off  just  now, 
which  perhaps  you  heard.  To  say  several  things:  Number  one,  I  be- 
lieve even  Senator  Conrad  agreed  this  was  going  to  cost  over  $200 
million  a  year;  and  second,  you  know,  I  am  putting  myself  in  a  po- 
sition of  wanting  to  be  somebody  who  wants  to  change  this  law  to 
make  an  exception  for  my  client  or  for  myself. 

What  I  want  to  do,  therefore,  is  to  delay  it  or  to  bring  up  reasons 
to  create  doubts.  And  what  we  are  basically  saying  then  is  that  we 
can,  on  the  basis  of  7  months'  experience,  and  because  there  has 
been  a  little  bump  in  managed  care  savings,  that  we  are  going  to 
make  a  prognosis  for  what  is  going  to  happen  15  or  20  years  down 
the  line.  That  strikes  me  as  being  wildly  improbable  and  unsafe  as 
a  legislative  procedure. 

And  second,  I  would  repeat  my  point  that  managed  care  is  fa- 
mous for  saving  money  in  the  first  year  and  then  for  ceasing  to  do 
so.  And  I  can  produce  many  executives  of  corporations  who  will  tell 
you  exactly  that. 

Mr.  Chairman,  if  I  failed  to  answer  your  question,  I  will  try  to 
do  better. 

Mr.  Pickle.  I  don't  know  how  to  respond  to  you  about  your  con- 
tention about  managed  care.  In  this  particular  instance,  I  am  con- 
cerned with  what  I  think  is  an  inequity  with  respect  to  a  lot  of 
these  companies  having  to  pay  for  health  benefits. 

I  am  not  against  retiree  benefits  being  paid.  I  think  the  compa- 
nies should  have  been  funding  these  right  along.  I  take  some  dif- 
ference with  you  when  you  say  the  miners  have  been  paying  for 
these  benefits  out  of  their  own  money.  As  I  recall  it,  some  of  their 
own  money  was  money  the  companies  paid  into  the  pension  funds, 
and  you  are  taking  that  money  not  out  of  the  miners'  pocket,  but 
out  of  money  that  the  companies  funded. 

Senator  Rockefeller.  All  of  that  money  goes  to  the  miners. 

Mr.  Pickle.  It  goes  into  the  pension  fund,  not  to  the  miners. 

Senator  Rockefeller.  The  pension  fund,  that  is  correct. 

Mr.  Pickle.  When  you  transfer  it  out  of  there,  I  don't  know  that 
it  comes  out  of  the  miners'  pocket.  But  that  is  an  argument.  I  don't 
want  to  get  into  an  argument  about  the  thing.  And  I  don't  agree 
with  you  that  if  you  make  a  single  exception  or  change  the  whole 
system  will  come  crashing  down.  I  would  hope  that  would  not  hap- 
pen. But  I  don't  know  that  we  are  going  to  make  any  change.  This 
is  just  a  hearing. 

Senator  Rockefeller.  I  understand,  sir. 

Mr.  Pickle.  We  all  would  agree  that  the  retiree  health  benefits 
should  be  covered.  They  should  have  been  covered  all  along.  We 
should  not  grant  exceptions  and  let  them  get  off  the  hook.  And  in 
the  declining  employee  market,  they  have  less  money  and  they 
have  got  a  serious  problem.  But  that  is  common  across  about  a 
dozen  industries. 

And  I  am  concerned  about,  are  we  really  going  to  go  bankrupt? 
I  don't  understand  when  you  say  companies  won't  be  affected,  they 
are  hollering  wolf  and  they  are  not  really  affected.  These  things  I 
think  we  are  entitled  to  look  at  now. 

You  have  got  your  bill,  and  the  premium  is  going  to  start  in  30 
days.  I  still  hope  something  can  be  done.  But  the  purpose  of  this 


76 

hearing  today  is  just  to  receive  testimony.  And  your  testimony  is 
a  compelling  testimony,  Senator.  We  appreciate  your  attendance. 

Senator  Rockefeller.  I  thank  you,  Mr.  Chairman,  particularly 
for  your  courtesy.  I  would  like  to  submit  for  the  record  a  page  from 
the  Coal  Journal,  February  1993,  which  talks  about  North  Amer- 
ican Coal  Corporation  announcing  production  records.  And  I  would 
like  to  submit  this  for  the  record. 

Mr.  Pickle.  It  will  be  included  in  the  record.  Thank  you,  Sen- 
ator, very  much. 

[The  information  follows:] 
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The  new  coal  will  be  shipped 
mostly  from  the  union-represented  ^Cyio 
and  Ruffher  mines  of  Arch  of  West  Vir- 
ginia. That  contract  will  expire  in  2012 

This  is  the  first  major  contract 
between  Arch  and  AEP.  Arch  officials  hope 
char  relationship  with  the  utility  will  grow 
into  more  sales  in  the  coming  yean.  ♦ 


THENORTHAMERICAN 
COAL  CORPORATION 
ANNOUNCES 
PRODUCnONRECORD 

DALLAS,  TEXAS-  January  A, 
1 993  -  The  North  American  Coal  Corpora- 
tion (NACQ  produced  a  total  of  24.4 
MILLION  TONS  of  coal  during  1991 

Mx  Clifford  R.  Miercort,  Presi- 
dent and  CEO  of  NACC  said,  "Our  last 
production  record  was  set  in  1986,  before 
we  sold  our  coal  mines  in  Ohio  and  Penn- 
sylvania and  became  exduavery  a  miner  of 
coal  west  of  the  Mississippi  It  is  gratifying 
to  see  that  we  have  beeoable  to  replace  ton- 
nage from  our  eastern  mines  with  the 
steadily  increasing  production  from  our 
western  mines. 

It  is  important  to  note  that  the 
record  production  was  reached  while  work- 
ing in  a  safe  and  environmentally  conscien- 
tious manner.  It  is  dear  that  the  commit- 
ment of  each  North  American  Coal 
employee  is  first  to  safety,  and  second  as  a 
responsible  steward  of  the  environment* 
added  Mircore. 

The  North  American  Coal  Cor- 
poration mines  and  markers  coal  for  use 
primarily  as  fuel  for  power  generation  by 
electric  utilities  and  or  other  energy  conver- 
sion facilities.  Coal  is  surface  mined  in 
North  Dakota,  Texas  and  Louisiana.  North 
American  has  total  coal  reserves  of  approxi- 
mately 21  billion  tons  with  918  million 
tons  committed  to  customers  pursuant  to 
lone-term  contracts,  ♦ 


Wvebeenmo\ 
for  over  50  y< 

State-of-the-art  equipment  and  techniques  havi 
business  into  a  new  era.  So,  a  lot  has  changed— but,  a  1 
attention  to  quality  and  to  your  specifications  are  the  sa 
in  1938- but  with  an  added  touch  of  sophistication  ir 
attitude  toward  our  customers  hasn't  changed  either.  \ 
a  long  time  ago  to  supply  the  best  coal  at  the  most  co: 
and  to  have  the  shipment  there  on  "time.  That's  what  s 
and  it's  probably  why.  after  all  these  years,  we're  moving 
Nobody  knows  more  about  coal  than  Drummond,  and 
the  coal  coming. 
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Mr.  Pickle.  The  next  panel  will  consist  of  Joseph  Brennan,  Rich- 
ard Trumka,  and  Susie  Davis.  The  first  witness  will  be  Joseph 
Brennan,  president  of  the  Bituminous  Coal  Operators  Association, 
Inc.  Then  Richard  Trumka,  president  of  the  United  Mine  Workers 
of  America.  Then  we  will  hear  from  Susie  Davis,  president  of  the 
Kentucky  Black  Lung  Association  from  Pikesville,  Ky. 

This  panel  will  proceed.  We  will  be  glad  to  receive  your  testi- 
mony. I  must  say  we  have  another  amendment  pending  and  I 
would  anticipate  a  vote  will  be  fairly  soon.  We  hope  we  can  go 
straight  through  the  three  testimonies,  but  we  will  have  to  judge 
that  as  we  go  along. 

Mr.  Brennan,  you  are  now  recognized. 

STATEMENT  OF  JOSEPH  P.  BRENNAN,  PRESIDENT, 
BITUMINOUS  COAL  OPERATORS'  ASSOCIATION,  INC. 

Mr.  BRENNAN.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
the  opportunity  to  appear  here  today. 

My  name  is  Joseph  P.  Brennan.  I  am  the  president  of  the  Bitu- 
minous Coal  Operators'  Association.  BCOA  is  a  multiemployer 
trade  association  representing  employers  in  the  bituminous  coal  in- 
dustry. Our  primary  mission  is  collective  bargaining.  But  we  are  a 
settler  of  the  various  UMWA  multiemployer  trusts  and  we  have 
particular  responsibility  under  the  Retiree  Health  Benefit  Act  of 
1992. 

After  several  years  of  contentious  debate,  Congress  enacted  legis- 
lation establishing  a  funding  mechanism  to  guarantee  lifetime 
medical  benefits  for  a  group  of  over  175,000  retirees  and  their  de- 
pendents. The  passage  of  the  act  represented  a  delicate  com- 
promise, balancing  the  rights  of  contributors  and  beneficiaries. 

By  the  time  the  issue  of  the  coal  industry  retiree  medical  benefits 
came  to  the  attention  of  Congress,  the  number  of  beneficiaries  cov- 
ered by  the  UMWA  1950  and  1974  plans  with  no  contributing  em- 
ployers far  exceeded  the  number  of  beneficiaries  whose  last  employ- 
ers continued  to  pay.  As  this  orphan  population  grew  larger  and 
the  contribution  base  dwindled,  it  became  clear  the  plans  were  in 
a  death  spiral  and,  without  change,  the  system  would  collapse. 

To  avoid  this,  Congress  adopted  a  carefully  balanced  financing 
mechanism.  In  order  to  fairly  allocate  costs,  reduce  the  size  of  the 
orphan  population  and  minimize  the  impact  on  companies  with  no 
beneficiaries  in  the  trust,  Congress  required  that  any  company 
with  former  employees  in  the  trust  take  full  financial  responsibility 
for  those  beneficiaries  and  assume  a  proportionate  share  of  the  net 
cost  of  the  remaining  unassigned  miners. 

In  so  doing,  Congress  and  the  Bush  administration  rejected  pro- 
posals that  would  nave  imposed  a  new  industrywide  tax  to  pay  for 
the  cost  of  unassigned  workers,  thereby  minimizing  the  cost  of  the 
program  to  companies  with  little  or  no  relationship  with  retired 
miners.  The  act  is  now  in  place  and  retired  miners  are  now  receiv- 
ing benefits  under  its  provisions.  The  constitutionality  of  the  act 
and  its  allocation  of  liability  have  been  upheld  by  a  Federal  district 
judge. 

By  the  end  of  the  month,  Social  Security  will  be  making  assign- 
ments of  responsibility  to  individual  companies.  Ever  since  Con- 
gress passed  the  Coal  Act,  a  number  of  companies  that  have  re- 
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fused  to  accept  responsibility  for  providing  promised  benefits  have 
been  seeking  to  undo  this  delicate  legislative  compromise.  Their  ac- 
tions threaten  to  jeopardize  the  newly  stabilized  system  and  cannot 
be  justified  on  the  grounds  of  fairness. 

The  rationale  of  the  act  is  straightforward.  Each  of  the  coal  com- 
panies that  will  receive  an  assignment  of  beneficiaries  under  the 
act  once  signed  a  contract  with  the  UMW  providing  for  retiree 
medical  benefits. 

With  respect  to  any  company  that  signed  a  1978  or  later 
NBCWA,  the  courts  have  now  held  that  the  Evergreen  clause  in 
that  agreement  required  continuous  payment  for  retiree  health 
benefits  as  long  as  any  national  coal  wage  agreement  required  such 
payment.  The  Evergreen  decision  confirms  the  logic  of  the  congres- 
sional system  of  assigning  responsibility  to  pay  for  benefits  based 
on  past  employment. 

Opponents  have  argued  that  the  law  creates  a  windfall  for  BCOA 
companies.  That  charge  is  simply  wrong.  Before  the  act,  BCOA 
companies  had  the  power  to  end  the  program.  By  supporting  the 
legislation  BCOA  members  accepted  a  permanent  and  very  sub- 
stantial new  financial  obligation. 

Moreover,  the  financial  requirement  for  BCOA  members  and 
other  1988  signatories  are  substantially  greater  than  those  re- 
quired of  other  companies  who  employed  retired  miners. 

In  addition  to  paying  the  full  cost  of  coverage  for  our  own  work- 
ers, 88  signatory  companies  alone  assumed  the  obligation  to  ad- 
vance the  first  year  cost  of  the  entire  program,  and  were  required 
to  retire  the  deficit  of  the  old  funds  and  have  the  sole  responsibility 
for  paying  for  orphans  in  the  newly  created  1992  benefit  plan. 
There  would  have  been  nothing  unfair  about  imposing  these  obliga- 
tions on  other  coal  companies  but  the  law  in  the  Congress  requires 
88  signatories  to  shoulder  those  burdens  alone. 

In  addition,  BCOA  members  and  1988  signatories  are  also  re- 
sponsible for  paying  retiree  benefits  at  current  levels  for  UMWA  re- 
tirees either  covered  by  or  eligible  for  individual  company  plans  at 
the  end  of  the  agreement. 

It  is  true  that  some  BCOA  member  companies  may  pay  less  for 
retiree  benefits  than  they  were  paying  before.  The  point  is  that  the 
burden  that  was  removed  was  an  unfair  one,  for  prior  to  the  enact- 
ment, BCOA  and  other  signatories  were  subsidizing  former  signato- 
ries who  had  simply  ceased  providing  benefits  for  their  own  retir- 
ees. 

Because  of  the  alleged  unfair  burden  that  the  Coal  Act  imposes, 
several  proposals  have  emerged  which  would  relieve  companies 
from  their  responsibility  or  shift  the  cost  burden  to  the  taxpayer. 
We  believe  such  proposals  are  ill  advised  for  the  following  reasons. 

One,  relieving  companies  of  financial  responsibility  imposed  by 
the  act  would  require  greater  reliance  on  AML  funds  or  other  Fed- 
eral money. 

Two,  Congress  made  a  considered  judgment  last  year  not  to  allow 
any  coal  company  that  had  employed  the  retirees  to  shirk  the  re- 
sponsibility for  paying  for  their  benefits. 

The  proposals  that  are  now  under  consideration  would  allow  se- 
lected companies  to  escape  the  obligation  to  support  their  own  re- 
tirees, thus  placing  that  obligation  on  remaining  employers. 
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Three,  any  proposal  to  accept  certain  reachbacks,  including  those 
of  export  coal  from  liability,  would  be  a  thinly  disguised  effort  to 
eliminate  the  liability  of  companies  who  employed  thousands  of  re- 
tirees under  the  act. 

Four,  any  small  coal  company  exemption  would  increase  the  bur- 
den on  all  companies,  large,  midsized  and  small,  that  remain  in  the 
funding  base.  Keep  in  mind  that  any  company,  large  or  small,  is 
subject  to  liability  under  the  act  once  a  contract  is  signed  providing 
for  benefits. 

Further,  it  is  unlikely  the  requirements  of  this  act  alone  would 
be  responsible  for  placing  the  company  in  dire  financial  straits. 

Finally,  no  one  can  establish  with  certainty  the  size  of  the  bur- 
den against  any  employer  because  the  beneficiary  assignments 
have  not  yet  been  made  by  the  Social  Security  Administration  and 
premiums  assessed. 

Mr.  Boucher  and  Mr.  Payne  have  introduced  H.R.  1443,  a  bill 
that  would  provide  a  tax  credit  to  companies  that  mine  metallur- 
gical coal  to  offset  the  cost  of  contributions  required  by  the  act. 
While  a  tax  credit  for  metallurgical  coal  may  or  may  not  be  desir- 
able, H.R.  1443  as  drafted  does  not  provide  a  credit  for  all  produc- 
ers of  metallurgical  coal. 

Mr.  Chairman,  members  of  the  committee,  we  believe  that  Con- 
gress acted  correctly  and  fairly  when  it  passed  the  act.  We  do  not 
believe  the  case  has  been  made  for  considering  any  amendments  at 
this  time.  If  you  allow  the  processes  of  the  act  to  continue,  it  is  our 
view  that  when  a  clearer  picture  of  the  impact  of  the  act  emerges, 
you  will  agree  with  that  assessment. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  and  attachment  follow:] 
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HOUSE  WAYS  AND  MEANS  COMMITTEE 

HEARING  ON  COAL  INDUSTRY  RETIREE  HEALTH  BENEFIT  ACT  OF  1992 

Statement  of  Joseph  P.  Brennan 

President,  Bituminous  Coal  Operators'  Association,  Inc. 

Washington,   D.C. 

September  9,  1993 

Mr.  Chairman  and  Members  of  the  Committee,  my  name  is  Joseph  P.  Brennan.  I 
am  the  President  of  the  Bituminous  Coal  Operators'  Association,  Inc.  (BCOA).  BCOA  is  a  multi- 
employer trade  association  representing  employers  in  the  bituminous  coal  industry.  BCOA's 
primary  mission  is  collective  bargaining  with  the  United  Mine  Workers  of  America  (UMWA),  but 
it  also  has  extensive  responsibilities  in  other  areas,  including  training,  health  and  safety,  and  the 
administration  of  the  NBCWA.  BCOA  is  a  senior  of  the  UMWA  Health  and  Retirement  Funds;  it 
has  trustee  appointment  authority  for  one  of  the  two  trust  funds  created  under  the  Coal  Industry 
Retiree  Health  Benefit  Act  of  1992  -  the  UMWA  Combined  Benefit  Fund;  and,  along  with  the 
UMWA,  it  is  a  settlor,  with  trustee  appointment  and  other  powers,  of  the  other  fund  created  under 
the  Coal  Act  --  the  1992  UMWA  Benefit  Plan. 

On  February  19,  1993,  certain  members  of  the  House  of  Representatives  submitted 
a  letter  to  the  Honorable  Dan  Rostenkowski,  Chairman  of  the  Committee  on  Ways  and  Means, 
requesting  that  1 1  questions  relating  to  the  Coal  Act  be  addressed.  Our  responses  to  those 
questions  are  attached  to  this  statement. 

Last  October,  after  many  months  of  contentious  debate,  Congress  enacted  the  Coal 
Act,  establishing  a  funding  mechanism  to  guarantee  medical  benefits  for  over  175,000  retired  coal 
miners  and  their  dependents.  This  accomplishment  was  possible  only  because  of  a  delicate 
compromise  reached  between  Congress  and  the  Bush  Administration.  Some  companies  that 
refused  to  accept  responsibility  for  providing  benefits  to  their  own  retirees  are  now  seeking  to  undo 
that  compromise,  and  have  come  to  you  to  ask  for  a  way  out.  Their  actions  threaten  to  jeopardize 
the  newly-stabilized  system  just  as  it  is  beginning  to  operate. 

As  you  consider  suggestions  to  modify  the  law,  bear  in  mind  three  things.  First, 
when  Congress  took  action  last  year,  it  did  so  because  it  had  to  in  order  to  prevent  the  certain 
termination  of  benefits  that  would  have  occurred  on  February  1, 1993.  The  retired  coal  miners 
who  are  now  protected  by  the  legislation  were  then  receiving  their  benefits  from  two  collectively- 
bargained,  multiemployer  plans  known  as  the  UMWA  1950  and  1974  Benefit  Plans.  Those  plans, 
in  turn,  were  supported  by  contributions  paid  under  the  provisions  of  the  UMWA  national  master 
contract,  the  National  Bituminous  Coal  Wage  Agreement  (NBCWA). 

However,  hundreds  of  employers  had  left  the  industry,  gone  out  of  business,  or  in 
some  other  fashion  abandoned  that  agreement  and  were  refusing  to  recognize  their  obligation  to 
contribute  to  the  plans.  In  addition,  the  NBCWA  was  set  to  expire  on  February  1, 1993,  after 
which  all  contributing  employers  would  have  been  free  to  walk  away  from  their  retirees.  Had 
Congress  not  acted  to  stabilize  the  system,  the  NBCWA  would  have  expired  on  February  1,  and 
benefits  would  have  been  cut  off  on  February  2.  Instead,  because  the  Coal  Act  is  in  place,  the 
retirees  have  received  uninterrupted  benefits  -  and  this  is  in  spite  of  the  fact  that  no  new  labor 
contract  has  been  reached,  and  many  contributing  companies  have  been  on  strike  for  months. 

Second,  once  Congress  recognized  that  the  old  system  for  financing  benefits  had  to 
be  replaced,  it  designed  a  new  system  that  was  grounded  in  history,  logic  and  fair  play.  Congress 
assigned  responsibility  to  the  companies  that  had  actually  employed  the  retired  miners  and  that  had 
signed  contracts  providing  for  the  benefits.  It  required  those  companies  to  pay  for  their  own 
retirees  and  to  share  the  costs  of  the  "orphans"  ~  the  retired  miners  for  whom  no  responsible 
employer  can  be  found. 

Third,  subsequent  to  the  Act's  passage,  the  federal  courts  recognized  that  your 
decision  was  correct,  and  that  the  assignment  of  liability  was  completely  consistent  with  the 
historical  obligations  that  the  companies  undertook. 

A  few  facts  will  illustrate  these  points.  During  the  period  that  Congress  had  the 
legislation  under  consideration,  the  1950  and  1974  Benefit  Plans  were  facing  financial  difficulties 
that  stemmed  only  partly  from  skyrocketing  medical  costs.  The  plans  were  gaining  retirees  at  a 
dramatic  rate,  and  at  the  same  time  -  through  industry  withdrawals,  cessations  of  operations, 
bankruptcies,  and  conversions  to  non-union  operations  or  to  union  contracts  purporting  to 
eliminate  contribution  obligations  -  they  were  losing  large  numbers  of  the  contributing  employers 
that  were  supposed  to  pay  for  those  retirees. 

Approximately  5,000  companies  have  beneficiaries  in  the  1950  and  1974  Benefit 
Plans.  Yet,  during  the  term  of  the  1988  NBCWA,  the  average  number  of  companies  contributing 
to  one  or  more  of  the  plans  was  about  300,  and  only  half  of  this  number  contributed  for  the  full 
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term  of  the  contract.  While  plan  expenses  were  steadily  increasing,  the  funding  base  was  in 
dramatic  decline.  Approximately  10,000  miners  were  laid  off  during  the  contract  term,  as 
production  fell  by  over  30  million  tons  of  coal  annually.  The  companies  that  stood  by  the  plans 
during  this  period  were  forced  to  assume  an  ever-increasing  burden  to  fund  them. 

When  Congress  considered  ways  to  stabilize  the  system  for  financing  the  benefits, 
its  logical  choice  was  to  broaden  the  funding  base.  The  method  it  selected  to  accomplish  that  ~ 
requiring  the  companies  that  had  both  employed  the  retired  coal  miners  and  signed  contracts 
providing  for  their  benefits  to  pay  for  them  -  was  dictated  by  equity  and  common  sense. 
Congress  simply  built  upon  the  collective  commitment  that  the  coal  companies  had  themselves  once 
made. 

The  approach  that  Congress  adopted  was  then  endorsed  in  an  entirely  separate 
forum  shortly  after  enactment  In  early  February  of  this  year,  the  United  States  Court  of  Appeals 
for  the  D.C.  Circuit  held  that  the  "evergreen"  clause  in  each  UMWA  contract  since  1978  required 
signatory  companies  to  continue  contributing  to  the  multiemployer  plans  that  provided  retiree 
medical  coverage  for  as  long  as  the  National  Bituminous  Coal  Wage  Agreement  (the  "NBCWA")  -- 
the  UMWA's  national  master  contract  -  required  the  contributions.  Thus,  the  court  held  that  coal 
companies  that  since  1978  had  attempted  to  walk  away  from  their  obligations  were  responsible  for 
paying  their  fair  share  of  the  cost  of  retiree  medical  benefits  provided  under  those  plans. 

The  decision  in  the  "evergreen"  litigation  -  which  was  finalized  in  June  when  the 
Supreme  Court  refused  to  hear  the  case  ~  could  never  have  resolved  all  of  the  problems  of 
financing  coal  industry  retiree  benefits,  but  its  findings  stand  as  unbiased  support  for  the  logic  of 
the  action  taken  by  Congress.  The  decision  means  that  Congress  was  right  when  it  determined  that 
the  coal  companies  had  entered  into  a  collective  commitment  to  fund  retiree  medical  benefits.  It 
means  that  Congress  was  right  when  it  decided  not  to  allow  those  companies  to  abandon  that 
commitment  And  it  means  that  when  Congress  recognized  last  summer  that  the  system  for 
providing  medical  coverage  to  over  175,000  retired  coal  miners  and  their  dependents  was  in 
imminent  danger,  it  was  right  to  move  forward  on  a  legislative  solution. 

It  is  important  not  to  be  misled  about  the  scope  of  the  solution  that  Congress 
implemented  in  this  area.  The  Coal  Act  was  not  the  shockingly  unprecedented  and  aggressive 
imposition  of  liability  that  its  critics  would  like  you  to  believe.  As  already  noted,  the  central  feature 
of  the  legislation  -  the  requirement  that  employers  with  retirees  in  the  newly-established  UMWA 
Combined  Benefit  Fund  pay  for  their  own  retirees  and  for  their  proportionate  share  of  true 
"orphans"  ~  was  completely  consistent  with  the  historical  obligation  that  these  affected  coal 
companies  voluntarily  undertook  when  they  contributed  to  the  UMWA  multiemployer  plans. 
Every  company  that  is  eligible  for  an  assignment  of  Combined  Fund  retirees  has  a  history  of 
contributing  for  coverage  for  "orphans"  under  a  UMWA  contract 

It  is  also  important  to  remember  that  even  though  the  Act  limits  liability  to  those 
companies  that  were  signatory  to  UMWA  contracts  and  that  actually  employed  retirees  who  are 
now  eligible  for  the  coverage,  it  does  not  require  even  these  companies  to  shoulder  the  entire  cost 
of  providing  the  medical  benefits.  The  Act  provides  for  $70  million  in  surplus  assets  from  the 
UMWA  1950  Pension  Plan  to  be  transferred  to  the  Combined  Fund  to  reduce  required  premiums 
in  the  first  year  of  operation,  and  for  an  additional  $70  million  (in  surplus  pension  assets  and  in 
amounts  to  be  transferred  from  the  Abandoned  Mine  Reclamation  Fund)  each  year  after  the  first 
year  to  reduce  premiums  for  "orphans." 

It  is  true  that  the  employers  covered  by  the  Act  are  not  all  identically  situated  Some 
employers  subject  to  the  Act's  liabilities  did  not  sign  contracts  containing  the  "evergreen"  clause, 
although  they  did  sign  contracts  providing  for  retiree  benefits.  The  decision  to  extend  retiree 
medical  liability  to  these  pre- 1978  signatories,  however,  flowed  logically  from  the  decision  to  link 
liability  to  employment  of  the  retired  coal  miners  and  to  try  to  reduce  the  "orphan"  population  to  as 
small  a  number  as  possible.  The  money  available  for  "orphans"  from  the  Abandoned  Mine 
Reclamation  Fund  came  from  the  entire  coal  industry  -  union  and  non-union  -  and  it  was 
important  to  assure  that  the  use  of  those  funds  would  be  limited  to  the  maximum  extent 
Nevertheless,  the  pre- 1978  signatories  are  not  exposed  to  the  same  extent  as  1978  or  later 
signatories.  The  pre- 1978  signatory  companies  will  be  required  to  pay  for  their  retirees'  benefits 
only  in  those  cases  in  which  a  1978  or  later  signatory  that  once  employed  the  miners  cannot  be 
found. 

Finally,  it  is  critical  to  note  that  although  Congress  could  logically  have  imposed  the 
lion's  share  of  the  burden  on  all  companies  that  had  been  signatory  to  any  UMWA  contract  since 
1978,  it  instead  afforded  significant  relief  to  those  companies  that  did  not  sign  the  most  recent 
national  contract,  the  1988  NBCWA,  or  a  similar  agreement  Under  the  Coal  Act,  1988  signatory 
companies  will  bear  a  disproportionate  share  of  the  liability  for  retiree  benefits.  For  example,  only 
1988  signatory  companies  are  responsible  for  advancing  the  first-year  costs  of  the  Combined 
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Fund  Only  1988  signatory  companies  are  responsible  for  paying  off  all  deficits  inherited  by  the 
Combined  Fund  on  February  1,  1993.  And,  only  1988  signatory  companies  are  responsible  for 
paying  the  costs  of  true  "orphans"  covered  by  die  second  fund  --  the  1992  UMWA  Benefit  Plan  -- 
that  is,  those  retirees  whose  last  signatory  employers  are  no  longer  in  business  and  cannot  pay  for 
the  benefits. 

But  the  Coal  Act  does  not  stop  with  the  apportionment  of  liability.  It  also  requires 
the  efficient  delivery  of  benefits  by  forcing  the  Combined  Fund  to  provide  them  on  a  fixed  income, 
through  the  use  of  risk-based  contracts.  Congress  placed  limits  at  every  step  of  the  process  ~  on 
the  coal  companies  that  would  be  responsible,  on  the  premiums  that  would  be  assessed,  on  the 
benefits  that  would  be  paid  to  retirees  and  their  dependents,  and  on  the  administrative  costs  that 
could  expended  in  support  of  the  Fund's  operations.  The  Act's  carefully  crafted  financing 
mechanism  was  the  fairest  approach  under  consideration,  and  no  one  has  stepped  forward  with  a 
method  that  is  more  equitable  or  more  efficient. 

Indeed,  Congress  really  only  has  three  options  to  consider  when  trying  to  assure 
the  provision  of  promised  employee  benefits.  First,  it  could  permit  companies  to  break  the 
promises  made  to  their  employees.  This  option  was  never  seriously  raised  when  the  Coal  Act  was 
under  consideration,  and  no  one  addressing  the  issue  today  suggests  that  the  miners  should  not 
receive  their  benefits. 

Second,  Congress  could  require  the  Federal  government  to  guarantee  benefits  out 
of  the  general  assets  of  the  Treasury.  This  option  has  not  been  seriously  put  forward  here. 
Indeed,  the  first  coal  retiree  bill  that  Congress  passed  and  sent  to  the  President  for  signature  would 
have  guaranteed  the  benefits  through  an  industry-wide  tax  on  produced  and  imported  coal,  and 
even  that  limited  attempt  at  imposing  costs  on  a  base  broader  than  the  group  of  companies  that 
actually  employed  the  retirees  was  vetoed. 

Third,  Congress  can  control  the  benefits  that  are  guaranteed  and  spread  the  risk  of 
funding  the  guaranteed  levels  among  those  companies  that  contributed  to  the  promise.  This  is  the 
rational  approach  that  Congress  took  last  fail  when  it  passed  its  second  bill  addressing  the  level  and 
funding  of  coal  industry  retiree  health  benefits.  As  the  United  States  District  Court  for  the 
Southern  District  of  Ohio  noted  in  upholding  the  constitutionality  of  the  Coal  Act  in  June, 
Congress'  decision  "to  impose  the  cost  of  retirees'  medical  care  on  those  who  promised  it"  was 
"justified  by  a  rational  legislative  purpose."  See  Banick  Gold  Exploration.  Inc.  v.  Hudson.  823 
F.Supp.  1395  (S.D.  Oh.  1993). 

As  you  consider  the  challenges  made  to  this  approach,  ask  yourself  some  basic 
questions  about  those  asserting  the  challenges.  Can  any  of  the  coal  companies  complaining  of  the 
legislation  say  that  it  did  not  employ  coal  miners  who  earned  retiree  medical  benefits  through  that 
employment?  Can  any  of  the  coal  companies  before  you  today  say  that  it  did  not  sign  a  UMWA 
contract  providing  for  the  benefits  that  have  now  been  guaranteed  by  Congress? 

The  answer  to  these  questions  is  no.  The  companies  seeking  relief  from  the 
obligations  of  the  Coal  Act  are  simply  pursuing  their  own  special  interests.  Their  proposals  do  not 
take  into  account  any  legitimate  equities  of  the  situation  -  instead,  they  merely  attempt  to  lift  from 
them  all  liability  under  die  A  a  and  impose  it  on  a  small  group  of  companies  that  were  mining  coal 
under  particular  UMWA  contracts  on  the  date  of  enactment.  Companies  that  have  employed 
thousands  of  retirees  covered  by  the  Combined  Fund  would  escape  liability,  as  would  their 
parents,  subsidiaries  and  all  other  related  entities.  The  proposals  would  create  the  very  situation 
that  Congressional  action  last  term  was  designed  to  avoid  ~  a  last  man's  club,  where  the 
companies  left  holding  the  bag  are  the  only  companies  that  never  once  attempted  to  walk  away 
from  their  obligations. 

It  is  not  enough  for  those  seeking  change  to  say  that  their  contracts  have  expired. 
As  we  sit  here  today,  all  of  the  UMWA  contracts  that  provided  for  these  benefits,  including  the 
1988  NBCWA,  have  expired.  It  is  not  enough  to  say  that  the  burden  is  too  much  to  bear.  No  one 
is  suggesting  that  the  benefits  be  terminated,  so  the  burden  must  be  shouldered.  If  some  of  the 
companies  that  employed  the  retired  coal  miners  are  relieved  of  this  responsibility,  it  will  increase 
the  costs  of  all  other  employers,  including  the  companies  that  are  already  assuming  the  greatest 
burdens  under  the  Act,  and  the  future  of  those  companies  will  be  in  jeopardy.  Equity  demands  that 
the  companies  that  employed  these  retired  miners  and  that  participated  in  creating  the  liabilities  be 
treated  equally  under  any  system  for  financing  them. 

Finally,  it  is  not  enough  to  say  that  this  Committee  needs  to  act  now,  to  stave  off 
trouble  before  the  Department  of  Health  and  Human  Services  makes  its  assignment  of  beneficiaries 
and  before  the  assessment  of  premiums  is  complete.  What  the  situation  calls  for  right  now  is 
caution  —  and  patience.  The  companies  that  now  demand  redress  do  not  even  know  the  extent  of 
the  liability  that  will  be  imposed  on  them.  They  have  not  been  assigned  beneficiaries  and  they  are 
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thus  in  no  position  to  make  an  assessment  of  the  burden  they  will  be  asked  to  bear.  Until  HHS  can 
complete  its  assigned  role  under  the  Act,  this  Committee  will  have  no  way  to  measure  the  true  cost 
of  any  relief  that  it  may  consider. 

We  believe  that  Congress  acted  correctly  when  it  passed  the  Coal  Act,  and  that  it 
treated  all  parties  fairly.  We  do  not  believe  that  anyone  has  proposed  a  more  equitable  approach  for 
assuring  the  financing  of  the  benefits  of  coal  retirees.  We  ask  that  before  you  consider  proposed 
amendments  any  further,  you  allow  the  carefully  considered  processes  of  the  Coal  Act  to  continue, 
so  that  a  clear  picture  of  the  impact  of  the  legislation  can  emerge. 
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RESPONSES  TO  QUESTIONS  RAISED 

CONCERNING  THE 

COAL  INDUSTRY  RETIREE  HEALTH  BENEFIT  ACT  OF  1992 

On  February  19,  1993,  23  members  of  the  House  of  Representatives  submitted  a 
letter  to  the  Honorable  Dan  Rostenkowski,  Chairman  of  the  Committee  on  Ways  and  Means, 
requesting  that  he  reconsider  the  funding  mechanism  established  for  certain  retiree  medical  benefits 
under  the  Coal  Industry  Retiree  Health  Benefit  Act  of  1992.  The  letter  states  that  the  signatory 
legislators  "wholeheartedly  agree  that  these  workers'  benefits  should  be  protected,"  but  asks  that 
1 1  specific  questions  be  revisited.  The  following  are  responses  to  the  questions  raised. 

Question  1 .      Why  are  we  requiring  nonsignatory  companies  to  be  liable  for  retirees  who  never 
worked  for  them? 

Response: 

The  use  of  the  term  "nonsignatory"  in  this  question  is  misleading  to  the  extent  that  it 
suggests  that  any  company  subject  to  the  Act  has  not  agreed  to  provide  medical  benefits  to  retired 
coal  miners  and  their  dependents.  The  central  feature  of  the  Act's  funding  mechanism  is  that  it 
imposes  liability  for  medical  benefit  premiums  only  on  companies  that  were  once  signatory  to  a 
UMWA  contract  requiring  the  benefits,  and  that  actually  employed  retirees  currently  receiving 
benefits.  The  nonsignatory  companies  that  are  the  subject  of  this  question  were  in  fact  once 
signatory  to  UMWA  contracts  that  required  them  to  pay  for  their  own  retirees'  medical  benefits  as 
well  as  for  the  benefits  of  retirees  whose  former  employers  were  no  longer  providing  benefits.  In 
many  cases,  these  currently  "nonsignatory"  companies  were  signatory  to  several  successive 
NBCWA's,  and  long  contributed  to  the  collective  funding  of  medical  benefits  for  all  retired  coal 
miners. 

These  companies  are  now  required  to  pay  for  their  own  retirees,  and  to  assume  a 
proportionate  share  of  the  liability  for  true  "orphans"  —  retirees  whose  companies  are  no  longer  in 
existence  and  cannot  pay  for  the  benefits.  The  establishment  of  an  equitable  mechanism  to  pay  for 
the  orphans  was  the  most  difficult  task  facing  Congress  as  it  considered  the  Act,  and  its  resolution 
of  the  problem  was  rational  and  fair.  Indeed,  the  Act's  imposition  of  liability  for  orphan  miners  is 
not  a  new  concept  for  affected  companies. 

Every  company  that  is  eligible  for  an  assignment  of  Combined  Fund  retirees  has  a 
history  of  contributing  for  coverage  for  orphans  under  a  UMWA  contract  Contributions  to  the 
UMWA  trust  funds  have  always  included  a  component  for  paying  for  the  costs  of  retirees  whose 
last  employers  are  no  longer  contributing.  Indeed,  during  the  term  of  the  1988  NBCWA,  more 
than  60  percent  of  the  population  of  the  1950  Benefit  Plan  were  orphans,  and  since  1978,  100 
percent  of  the  population  of  the  1974  Benefit  Plan  have  been  orphans. 

In  many  respects,  the  Act  is  nothing  more  than  a  continuation  and  codification  of 
the  contractual  commitment  that  formerly  signatory  companies  once  voluntarily  undertook. 
Indeed,  in  early  February  of  this  year,  the  D.C.  Circuit  addressed  that  contractual  commitment  in 
its  decision  in  the  "evergreen"  litigation  —  the  court  found  that  the  coal  companies  that  had  tried  to 
walk  away  from  their  obligations  had  a  continuing  obligation  to  contribute  to  the  UMWA  plans. 
Congress  can  readily  see  that  the  decisions  it  made  last  summer  were  in  keeping  with  the  promises 
originally  made  by  the  companies  now  petitioning  for  redress. 

Finally,  it  must  be  emphasized  that  the  Act  does  not  require  even  those  companies 
that  once  voluntarily  undertook  to  provide  for  orphans  to  shoulder  the  entire  cost  of  providing  the 
medical  benefits.  The  Act  provides  for  $70  million  in  surplus  assets  from  the  UMWA  1950 
Pension  Plan  to  be  transferred  to  the  Combined  Fund  to  reduce  required  premiums  in  the  first  year 
of  operation,  and  for  an  additional  $70  million  (in  surplus  pension  assets  and  in  amounts  to  be 
transferred  from  the  Abandoned  Mine  Reclamation  Fund)  each  year  after  the  first  year  to  reduce 
premiums  for  orphans. 

Question  2.      Why  are  we  requiring  companies  which  fulfilled  all  of  their  contractual  obligations 
regarding  retiree  health  care  to  pay  again? 

Response: 

It  is  not  true  that  the  companies  that  left  the  plans  before  the  Act  was  passed  have 
paid  the  full  cost  of  their  retirees'  health  care  and  are  now  being  asked  to  pay  again.  The  fact  is  that 
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these  companies  paid  only  a  fraction  of  the  costs  during  the  terms  of  their  contracts,  did  not  pre- 
fund  even  their  own  retirees'  health  care  costs,  and  then,  in  many  cases,  walked  away  from  their 
"evergreen"  obligations  to  continue  the  funding  for  their  own  retirees  and  their  fair  share  of  the 
costs  for  true  orphan  miners. 

The  fact  that  some  companies  contributed  under  contracts  that  expired  prior  to  the 
law's  enactment  is  not  the  issue  ~  as  we  sit  here  today,  all  of  the  UMWA  contracts  that  provided 
for  these  benefits,  including  the  1988  NBCWA,  have  expired.  Everyone  who  worked  on  the 
legislation  was  painfully  aware  that  unless  action  were  taken  to  protect  the  retired  miners,  by 
February  1 ,  1993,  all  of  the  employers  in  the  coal  industry  could  claim  that  their  contractual 
obligations  were  over.  Congress  and  the  Administration  were  facing  the  collapse  of  the  Funds  in 
February,  1993,  unless  they  could  agree  on  a  resolution  of  the  crisis.  And,  while  some  coal 
companies  were  claiming  that  their  obligations  had  ended  and  that  they  should  not  be  required  to 
pay  for  their  retirees'  health  care,  the  retirees  were  arguing  that  the  employers  had  committed  to  pay 
for  lifetime  benefits  in  their  contracts. 

Congress  and  the  Administration  worked  together  in  weighing  all  of  the  arguments 
before  them,  in  assessing  the  likelihood  of  any  judicial  or  other  resolution  of  the  problem  in  the 
event  Congress  failed  to  act,  and  in  making  their  ultimate  decision  on  the  form  the  legislation 
would  take.  The  conclusion  they  reached  --  that  the  liability  must  be  borne  by  those  companies 
that  both  employed  the  retirees  when  they  worked  in  the  coal  industry,  and  that  entered  into  the 
UMWA  contracts  that  established  the  benefits  ~  was  fair,  rational  and  directly  responsive  to  the 
funding  crisis. 

If  the  legislators  who  are  now  questioning  the  legislation  "wholeheartedly  agree  that 
these  workers'  benefits  should  be  protected,"  then  they  must  answer  the  same  question  that  was 
answered  last  summer  how  will  we  pay  for  those  benefits?  No  one  is  seriously  suggesting  that 
the  general  public  should  be  asked  to  fund  these  benefits  -  instead,  there  has  been  general 
agreement  that  the  industry  that  generated  the  liability  should  pay  for  it  The  proposal  for  an 
industry-wide  tax  that  was  already  carefully  considered  and  rejected  earlier  last  year  in  S.1989,  had 
been  included  as  part  of  H.R.4210,  which  was  vetoed  by  President  Bush.  A  fresh  look  at  the 
problem  today  would  still  have  to  focus  on  the  same  problem  that  was  debated  at  great  length  prior 
to  enactment  -  how  to  apportion  liability  fairly  among  coal  companies.  The  solution  already 
adopted  by  the  Congress  -  a  set  of  rules  tying  liability  to  employment  of  the  retirees  who  receive 
the  benefits  --  would  still  stand  out  as  the  most  equitable  method  of  addressing  the  problem. 

Question  3.      Why  are  we  creating  a  huge  windfall  for  signatory  companies  -  some  of  which  are 
foreign  owned? 

RfiSBQOSS 

This  question  rests  on  the  false  assumption  that  certain  companies  -  those  that  were 
signatory  to  the  1988  NBCWA  -  will  now  pay  less  for  retiree  medical  benefits  than  they  would 
have  if  the  Act  had  not  passed.  The  only  way  that  this  could  be  true  would  be  if,  in  the  absence  of 
legislation,  the  1988  signatories  alone  would  have  been  responsible  for  coal  industry  retiree 
medical  benefits  after  February  1, 1993.  As  noted  above,  however,  once  the  1988  NBCWA 
expired,  its  signatories  were  in  the  same  position  as  all  other  former  signatories  to  UMWA 
contracts.  If  the  contractual  obligations  of  previous  signatories  ended  with  the  expiration  of  their 
collective  bargaining  agreements,  then  the  contractual  obligations  of  1988  signatories  ended  on 
February  1,  1993.  This,  of  course,  is  the  reason  that  Congress  took  action  last  term  -  it  wanted  to 
avoid  the  potential  crisis  of  thousands  of  retired  coal  miners  left  stranded  with  no  one  agreeing  to 
pay  for  their  benefits. 

Another  fact  that  must  be  emphasized  is  that  1988  signatories  will  still  pay  for  their 
own  retirees,  and  still  shoulder  more  than  their  fair  share  of  the  burden  of  true  orphans.  They 
assume  these  Combined  Fund  responsibilities  along  with  all  other  former  signatories,  but  unlike 
other  companies,  they  also  assume  the  obligation  to  advance  the  Combined  Fund  its  first-year 
costs,  the  obligation  to  pay  off  the  deficits  of  the  old  1950  and  1974  Benefit  Plans,  and  the  sole 
responsibility  for  paying  for  orphans  in  the  new  1992  Benefit  Plan.  The  1992  Plan  was 
established  to  pick  up  all  of  the  eligible  orphans  who  retire  after  July  20,  1992.  Unlike  the 
Combined  Fund,  however,  the  1992  Plan  can  only  look  to  the  1988  signatories  to  fund  the  benefits 
of  those  retirees  whose  companies  are  no  longer  in  business. 

Further,  it  must  be  understood  that  the  legislation  solves  the  funding  problem  for  a 
limited  universe  of  coal  industry  retirees.  Only  those  individuals  who  were  age  and  service  eligible 
for  benefits  on  February  1,  1993  are  protected  by  the  Act,  and  then  only  if  they  retire  from  the  coal 
industry  before  October  1,  1994.  Congress  meant  to  deal  with  a  specific  problem,  but  did  not 
create  an  open-ended  obligation. 
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Finally,  Congress  should  understand  that  many  small  companies  that  were 
signatory  to  a  1988  Agreement  and  that  complied  with  all  of  the  contribution  requirements  for 
retiree  medical  benefits  were  being  crushed  by  the  weight  of  that  burden.  During  the  years  prior  to 
enactment  of  the  Act,  an  ever-increasing  number  of  coal  companies  was  attempting  to  walk  away 
from  the  plans,  while  leaving  their  benefit  costs  behind  for  an  ever-decreasing  number  of 
employers  to  pay.  During  the  ten-year  period  from  1979  to  1989,  the  total  number  of  companies 
signatory  to  a  contract  with  the  UMWA  and  contributing  to  one  or  more  of  the  plans  decreased 
from  more  than  1,000  to  fewer  than  400.  During  that  same  period,  the  annual  expenses  for  the 
plans  more  than  doubled,  increasing  from  $1 17.4  million  in  1979  to  $245.3  million  in  1989. 
Congress  had  to  enact  a  more  equitable  distribution  of  the  liability  in  order  to  prevent  more 
bankruptcies  for  companies  least  able  to  bear  disproportionate  shares  of  the  burden,  and  ultimately, 
to  prevent  the  system  from  collapsing  entirely. 

Question  4.      Why  should  companies  that  had  paid  a  withdrawal  liability  under  the  current 

agreement  not  be  able  to  claim  a  credit  for  that  payment  against  these  new  liabilities? 

Response: 

At  the  outset,  it  must  be  recognized  that  each  company  subject  to  this  liability  was  a 
1988  NBCWA  signatory  that  had  specifically  agreed  to  be  part  of  the  collective  funding  process  for 
a  new  five-year  period,  and  that  had  specifically  agreed  to  be  potentially  responsible  for  withdrawal 
liability.  This  liability  -  payable  to  the  1950  and  1974  Benefit  Plans  ~  was  not  intended  to  be 
equal  to  the  total  future  costs  of  medical  benefits  for  a  company's  retirees.  It  was  also  not  designed 
for  the  purpose  of  allowing  an  employer  to  dump  its  own  retirees  into  the  multiemployer  plans  for 
a  low-cost  exit  fee.  Rather,  withdrawal  liability  was  a  very  limited  device  intended  to  provide  a 
fixed  amount  of  money  to  compensate  each  plan,  in  small  part,  for  the  loss  of  a  contributor. 
Among  other  things,  the  parties  agreeing  to  this  contractual  liability  recognized  that  each 
withdrawal  meant  that  one  fewer  company  would  be  available  to  pay  for  the  costs  of  orphans.  It 
was  hoped  that,  at  a  minimum,  if  an  employer  withdrew  during  the  contract  term,  the  plans  might 
not  suffer  the  decline  in  funding  that  they  would  have  in  the  absence  of  withdrawal  liability. 

In  fact,  few  employers  paid  withdrawal  liability  as  a  result  of  withdrawals  during 
the  1988  contract  term.  When  they  did  pay,  the  amounts  barely  provided  the  plans  what  they  could 
have  expected  to  receive  had  the  employers  continued  to  contribute  as  intended  for  the  full  term  of 
the  1988  NBCWA.  This  was  because  the  liability  formula  did  not  subject  withdrawing  employers 
to  post-withdrawal  increases  in  the  contribution  rates.  Thus,  when  both  the  1950  and  1974  Benefit 
Plans  began  running  serious  deficits  during  the  last  years  of  the  contract,  withdrawal  liability 
payments  helped  to  fund  the  departing  contributors'  shares  of  those  deficits,  but  could  not  begin  to 
pay  their  true  shares. 

The  Act's  obligations,  of  course,  begin  with  the  expiration  of  the  1988  NBCWA. 
Except  for  the  requirement  that  1988  signatories  pay  off  the  deficits  from  their  expired  contracts, 
the  Act  focuses  solely  on  the  financing  and  provision  of  future  benefits.  It  would  thus  be 
completely  illogical  to  offset  any  specific  payments  made  under  the  1988  agreement  against  the 
statutory  premium  obligations  imposed  to  pay  for  benefits  beginning  after  the  expiration  of  that 
agreement. 

Question  5.  Why  should  a  company  that  merely  leases  property  to  a  mining  operator  be  liable 
for  the  operator's  retirees? 

Response: 

A  company  that  merely  leases  property  would  not  be  liable  for  another  company's 
retirees.  The  Combined  Fund  and  the  1992  Plan  provisions  expressly  require  a  previous 
employment  relationship  in  order  to  assign  an  individual  to  a  coal  operator.  Under  these  rules,  a 
lessor  that  was  not  a  UMWA  signatory  and  that  did  not  employ  eligible  beneficiaries  would  not 
receive  assignments  and  would  not  be  liable  for  premiums.  If,  however,  the  lessor  was  involved 
in  a  joint  venture  or  a  partnership  with  the  operator,  or  if  the  lessor  was  under  common  ownership 
with  the  operator,  within  the  meaning  of  longstanding  IRS  rules,  or  if  the  lessor  was  a  successor  in 
interest  to  the  employer/operator,  then  liability  should  be  imposed,  not  only  as  a  result  of  the 
lessor's  relationship  to  the  actual  employer,  but  under  traditional  labor  law  analysis. 

Question  6.  Why  should  only  one  partner  in  a  joint  coal  mining  venture  have  to  pay  the  entire 
liability  for  the  retirees  of  the  operating  company  simply  because  the  other  joining 
venturer  was  not  related  to  the  signatory  operator? 
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This  question  assumes  as  faa  what  is  not  true,  because  the  Act  in  fact  imposes 
"related  person"  liability  on  joint  venturers,  and  does  not  require  a  joint  venturer  to  be  under 
common  ownership  with  the  signatory  operator  if  the  business  of  the  joint  venture  employed 
eligible  beneficiaries. 

Question  7.      Why  are  we  requiring  companies  to  pay  these  premiums  when  such  obligations 
may  force  them  into  bankruptcy  or  in  other  cases  prevent  certain  companies  from 
emerging  from  Chapter  1 1  reorganizations? 

Response: 

Again,  we  go  back  to  the  premise  that  the  retired  coal  miners  must  not  be  deprived 
of  these  benefits.  The  Act  imposes  liability  in  an  even-handed  manner  based  on  the  number  of 
retirees  that  actually  worked  for  each  responsible  operator.  It  would  be  beyond  the  capacity  or  the 
role  of  Congress  to  analyze  the  financial  impact  of  this  obligation  on  each  company  in  an  attempt  to 
tailor  the  imposition  of  premiums  so  that  each  operator's  balance  sheet  is  affected  to  the  same 
degree.  But  even  if  Congress  had  the  capacity  to  legislate  in  a  manner  that  assured  equal  impact,  it 
does  not  follow  that  it  would  be  rational  or  equitable  to  do  so.  The  fact  is,  the  determinant  already 
selected  by  Congress  --  the  employment  of  miners  who  are  now  retirees  or  who  have  died  leaving 
dependents  eligible  for  health  benefits  -  is  the  fairest  test  for  the  assignment  of  liability. 

Moreover,  Congress  should  recognize  that  this  question  focuses  only  on  those 
companies  who  will  now  be  required  to  assume  some  liability  after  previously  trying  to  avoid  it. 
What  cannot  be  forgotten  is  that  without  a  broad-based  imposition  of  liability  -  affecting  all  of  the 
former  signatories  that  employed  eligible  beneficiaries  —  the  companies  who  will  be  facing 
bankruptcy  will  be  those  left  to  shoulder  the  burden  for  all  of  the  others  that  are  attempting  to  avoid 
paying  their  fair  share.  Even  one  bankruptcy  of  a  major  employer  such  as  LTV  means  that 
hundreds  of  retirees  are  dumped  on  the  system  and  left  to  be  supported  by  a  shrinking  population 
of  viable  companies.  The  size  of  the  beneficiary  population  and  die  level  of  medical  costs  mean 
that  no  system  can  survive  without  a  broad  contribution  base  supporting  it 

Question  8.      Why  are  we  requiring  companies  to  be  liable  for  retirees  who  worked  for  them  for 
only  six  months  or  less? 

Response: 

The  "last"  signatory  operator  concept  comes  direcdy  from  the  NBCWA,  under 
which  the  last  employer  has  historically  been  responsible  for  a  retiree's  medical  benefits  regardless 
of  the  amount  of  time  worked.  The  companies  now  seeking  redress  before  Congress  all  signed 
contracts  under  which  they  assumed  retiree  medical  liability  for  those  individuals  for  whom  they 
were  last  signatory  operators.  The  concept  also  appears  in  the  Black  Lung  Act,  under  which  the 
final  employer  -  even  a  very  short-term  employer  -  is  liable  for  Black  Lung  benefits.  The  concept 
is  long-precedented  in  the  coal  industry,  is  one  that  coal  operators  are  familiar  with,  and  apportions 
liability  in  a  manner  that  the  operators  have  agreed  to  over  many  years  of  collective  bargaining. 

In  addition,  in  many  cases  where  a  company  claims  to  have  employed  miners  for 
only  a  short  period  of  time,  the  claim  is  actually  being  made  by  new  owners  of  the  companies  who 
would  like  to  avoid  the  liability  now  attaching  to  the  entities  they  purchased.  In  a  typical  case,  the 
miners  worked  for  the  same  company  for  years,  but  the  new  owner  would  like  to  distance  itself 
from  the  reality  of  that  fact 

Question  9.      Why  are  we  requiring  companies  to  be  liable  because  they  were  contract  miners, 

despite  the  fact  that  by  the  terms  of  the  contract,  the  other  company  was  responsible 
for  the  health  benefits  of  the  workers? 

Response: 

Just  as  Congress  would  have  been  unable  to  craft  a  financing  mechanism  that  takes 
into  account  the  particular  financial  impact  on  each  of  hundreds  of  coal  companies,  Congress  could 
not  have  tailored  the  premium  obligations  to  the  particular  corporate  structures  and  contractual 
arrangements  of  hundreds  of  coal  employers.  The  rule  that  was  selected  ties  liability  to 
employment  of  eligible  beneficiaries.  It  is  a  rule  grounded  in  logic,  fairness,  and  ease  of 
administration.  If  a  contract  miner  signed  an  NBCWA  and  actually  employed  the  now-retired 
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miners  when  they  were  working  in  the  mines,  it  should  be  liable  on  the  same  basis  as  any  other 
coal  operator.  If  the  contract  miner  has  a  contract  requiring  some  other  company  to  pay  for  health 
benefits,  the  terms  of  that  contract  would  determine  whether  the  other  company  has  some 
responsibility  for  premiums  under  the  Act. 

Question  10.    Why  are  we  requiring  certain  companies  that  sold  their  coal  operations  to  pay  the 
premiums  when  the  price  paid  by  the  purchaser  under  the  buy/sell  agreement 
reflected  the  full  assumption  of  the  retiree  health  obligations  by  the  purchaser? 

Question  1 1 .    Why  are  we  requiring  numerous  companies  that  are  no  longer  in  the  bituminous 
coal  business  to  pay  these  premiums  when  they  have  no  conceivable  way  of 
passing  these  new  costs  on  to  their  current  customers? 

Response: 

Both  questions  10  and  1 1  rest  on  the  false  assumption  that  a  more  equitable 
apportionment  of  liability  could  be  achieved  by  analyzing  the  particular  business  relationships  and 
status  of  each  potential  obligor.  As  explained  above,  however,  the  Act  uses  an  even-handed 
approach  of  imposing  liability  on  companies  that  employed  miners  now  receiving  the  retiree 
medical  benefits.  Once  this  rational  decision  to  tie  liability  to  employment  history  was  made,  it  had 
to  be  implemented  without  exception  in  order  to  assure  that  the  liability  would  be  spread  over  a 
large  enough  base  to  pay  for  it.  In  addition,  it  would  have  been  impossible  for  Congress  to  track 
the  current  status  of  each  coal  company  with  potential  liability,  and  to  adjust  premium  assessments 
based  on  whether  a  company  is  currently  mining  coal  or  profitably  pursuing  some  other  line  of 
business,  possibly  even  in  the  coal  industry.  Congress  was  well  aware  that  the  coal  industry  is 
made  up  of  hundreds  of  companies  that  are  continually  changing  their  business  structures  and 
operations,  making  an  assessment  of  their  exact  involvement  in  the  industry  at  any  given  time  very 
difficult  Thus,  a  company  that  mines  coal  at  a  particular  mine  one  year  may  sell  that  property  the 
next,  but  continue  to  operate  as  a  contract  miner,  while  purchasing  and  contracting  out  other 
mining  properties.  Or,  it  may  retain  the  property  and  contract  with  a  different  company  to  operate 
the  mine. 

In  addition,  question  1 1  assumes  what  is  not  at  all  certain  -  that  current  coal 
producers  are  better  situated  than  companies  that  have  left  the  industry,  because  current  producers 
can  pass  through  all  of  their  new  costs  to  their  customers.  Many  companies  found  it  very  difficult 
to  pass  through  all  of  their  benefit  plan  costs  even  under  the  1988  NBCWA.  There  is  certainly  no 
guarantee  that  companies  will  have  an  easy  time  passing  on  all  costs  arising  under  the  Act. 

Finally,  the  Act  incorporates  certain  limits  on  companies  that  are  no  longer  deriving 
revenue  from  any  business  activity,  which  provides  needed  protection  in  many  circumstances 
where  companies  have  left  the  industry.  If  a  former  employer  is  still  in  business,  however,  it  is 
appropriate  that  it  bear  its  share  of  the  liability  derived  from  its  employment  of  currently  eligible 
beneficiaries. 
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Mr.  Pickle.  Thank  you. 

Now,  we  will  receive  testimony  from  Mr.  Trumka. 

STATEMENT  OF  RICHARD  L.  TRUMKA,  PRESIDENT,  UNITED 
MINE  WORKERS  OF  AMERICA 

Mr.  Trumka.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. 

I  appreciate  the  opportunity  to  appear  before  you  today  on  behalf 
of  200,000  miners  and  their  dependents  to  discuss  the  Coal  Indus- 
try Retiree  Health  Benefits  Act  of  1992. 

Mr.  Chairman,  2  years  ago  we  faced  the  frightening  prospect 
that  over  100,000  retirees  might  lose  their  health  benefits.  The  av- 
erage UMWA  pensioner  was  76  years  old.  More  than  half  were  el- 
derly widows.  They  lived  in  fear  that  their  medical  benefits  would 
be  terminated.  Many  coal  field  medical  providers  predicted  that  a 
cutoff  condition  of  benefits  would  force  them  to  close  their  doors  as 
well. 

Most  of  these  pensioners  worked  their  entire  lives  in  mines, 
under  conditions  that  the  average  American  would  find  appalling. 
Many  still  suffer  from  the  debilitating  effects  of  mine  accidents  or 
respiratory  problems  associated  with  the  exposure  to  coal  dust. 

Mr.  Chairman,  you  will  no  doubt  hear  from  a  parade  of  witnesses 
about  the  hardships  of  providing  medical  benefits  to  their  retirees. 
Most  if  not  all  of  the  companies  you  will  hear  from  had  hoped  to 
walk  away  from  their  promise  and  make  it  the  responsibility  of 
someone  else. 

In  judging  the  merits  of  their  case,  I  urge  you  to  compare  their 
burden  against  the  hardship  of  tens  of  thousands  of  retired  coal 
miners  and  their  dependents  whose  medical  benefits  would  once 
again  be  in  jeopardy  if  Congress  were  to  unravel  the  1992  com- 
promise. 

When  I  testified  before  the  Senate  Finance  Committee  in  1990, 
I  noted  that  the  beneficiaries  had  received  a  promise  of  lifetime 
medical  benefits,  but  that  the  ability  to  finance  that  promise  was 
in  jeopardy.  In  1992,  the  UMWA  health  benefit  funds  had  a  deficit 
of  over  $100  million,  and  an  increasing  number  of  orphan  retirees. 

With  the  national  agreement  about  to  expire  in  February  1993 
and  the  remaining  signatories  stating  they  would  no  longer  support 
the  growing  number  of  orphan  retirees,  the  fund's  beneficiaries 
were  in  imminent  danger  of  losing  their  health  care. 

To  briefly  restate  our  position  prior  to  enactment  of  the  1992  act, 
it  was  absolutely  essential  for  Congress  to  take  expeditious  action 
to  avoid  a  disastrous  cutoff  of  retiree  benefits. 

The  collective  bargaining  process  had  failed  to  protect  the  retired 
miners.  The  recommendations  of  the  Federal  Coal  Commission  rep- 
resented a  fair  solution  to  this  problem.  Most  importantly,  inaction 
would  have  left  over  120,000  retirees  and  their  dependents  without 
medical  benefits  at  the  most  fragile  point  in  their  lives. 

The  issue  of  coal  miner  retiree  health  care  was  examined  by  a 
Federal  commission,  appointed  by  U.S.  Secretary  Elizabeth  Dole  in 
1990  as  part  of  the  settlement  of  the  UMWA  strike  against  the 
Pittston  Co.  During  the  negotiations  it  became  apparent  that  the 
problems  related  to  the  funds  could  no  longer  be  resolved  through 
collective  bargaining.  The  reason  had  its  roots  in  a  series  of  judicial 
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decisions  which  held  that  although  the  benefits  were  for  life,  the 
operators'  obligations  to  its  pensioners  expired  with  the  contract. 

By  the  device  of  refusing  to  sign  a  successor  agreement  with  the 
union,  the  employer  could  legally  dump  its  pensioners  on  the 
UMWA  funds. 

In  announcing  the  formation  of  the  commission,  Secretary  Dole 
said,  "The  issue  of  health  care  benefits  for  retirees  affects  the  en- 
tire industry.  A  comprehensive  industrywide  solution  is  desperately 
needed."  The  basis  for  all  the  commission's  recommendations  is 
summarized  in  the  introduction  to  its  report.  It  says,  "retired  coal 
miners'  legitimate  expectations  of  health  care  benefits  for  life;  that 
is  the  promise  they  receive  during  their  working  lives,  and  that  is 
how  they  plan  their  retirement  years.  That  commitment  should  be 
honored." 

That  conclusion  framed  the  congressional  debate  which  followed. 
It  echoed  what  the  courts  have  said  and  what  the  miners  have  al- 
ways believed  that  upon  retirement,  they  are  entitled  to  health 
care  for  life.  The  only  question  was  how  to  best  ensure  that  that 
commitment  would  in  fact  be  honored.  In  this  regard,  the  commis- 
sion reached  a  consensus  on  several  crucial  points. 

Among  them  was  a  conclusion  that  formed  the  basis  for  the  1992 
act,  that  a  statutory  obligation  to  contribute  should  be  imposed  on 
current  and  former  signatories  to  the  National  Bituminous  Coal 
Wage  Agreement.  Having  vetoed  the  original  Rockefeller  bill,  the 
Bush  administration  offered  a  compromise  when  S.  1989  was  again 
offered,  this  time  as  an  amendment  to  the  energy  bill. 

The  administration  proposed  replacing  the  industrywide  tax  with 
a  super  reachback,  tracing  back  to  their  last  employer  as  many  re- 
tirees as  possible  going  back  to  1950.  The  provision  tracked  the 
Coal  Commission's  unanimous  recommendation  that  Congress 
place  an  obligation  to  contribute  on  both  current  and  former  sig- 
natories to  the  National  Bituminous  Coal  Wage  Agreement. 

Mr.  Chairman,  Congress  acted  wisely  to  keep  the  promise  to  the 
Nation's  retired  coal  miners.  During  the  floor  debate,  questions 
were  raised  about  the  reachback,  suggesting  that  in  some  cir- 
cumstances, it  might  be  unfair  to  impose  liabilities  on  a  former  coal 
industry  employer.  But  those  concerns  missed  the  fundamental 
point  that  when  they  were  signatory  to  an  NBCWA,  these  employ- 
ers promised  to  pay  for  their  own  retirees'  medical  benefits  as  well 
as  for  the  benefit  of  orphaned  retirees. 

The  funding  mechanism  of  the  act  guarantees  that  only  compa- 
nies that  made  these  contractual  commitments  would  be  liable  for 
premiums  under  the  act.  In  many  respects,  the  act  represents  a 
codification  of  the  contractual  commitment  that  former  signatories 
once  voluntarily  undertook.  In  fact,  the  Supreme  Court  of  the 
United  States  recently  let  stand  a  ruling  by  the  U.S.  Court  of  Ap- 
peals for  the  District  of  Columbia  that  the  specific  promise  to  pro- 
vide lifetime  retiree  medical  benefits  contained  in  the  1978  and  all 
subsequent  National  Bituminous  Coal  Wage  Agreements,  the  so- 
called  Evergreen  clause,  created  a  perpetual  obligation  to  contrib- 
ute to  the  UMWA  health  and  retirement  funds. 

Moreover,  the  Court  of  Appeals  found  that  the  company's  refusal 
to  sign  subsequent  agreements  did  not  release  them  from  their  con- 
tractual obligation. 
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Mr.  Chairman,  I  have  IV2  pages  and  I  would  ask  if  you  would 
allow  me  to  continue  or  ask  me  to  stop  right  now. 

Mr.  Pickle.  No,  you  may  continue  to  complete  your  statement. 
Mr.  Payne  will  be  assuming  the  Chair,  but  you  should  go  ahead 
and  complete  that  statement,  then  we  will  recognize  you,  Ms. 
Davis,  and  then  Mr.  Payne  will  continue  the  hearing  until  I  can 
continue  later.  But  you  go  ahead  and  finish  your  statement. 

Mr.  Trumka.  Mr.  Chairman,  I  thank  you  for  your  indulgence. 
Every  company  that  is  assigned  a  retiree  in  the  Combined  Fund 
has  a  history  of  contributing  toward  the  coverage  of  orphans  under 
a  UMWA  agreement  by  participating  in  the  Multiemployer  Fund. 
Companies  agree  to  pay  for  a  fair  share  of  the  industry's  orphans. 
Moreover,  no  company  that  ceased  making  contributions  to  the 
funds  paid  the  full  cost  of  their  retiree  health  care. 

U.S.  District  Court  Judge  James  L.  Graham  discussed  the  rea- 
sonableness of  this  approach  when  he  denied  a  motion  for  prelimi- 
nary injunction  against  the  trustees  of  the  newly  created  Combined 
Fund.  Judge  Graham  found  that  the  plaintiffs,  former  signatory 
coal  companies  that  ceased  coal  production,  participated  in  and 
benefitted  from  a  contractual  system  which  for  decades  had  prom- 
ised retired  coal  miners  and  their  dependents  lifetime  health  care 
benefits. 

Upholding  the  constitutionality  of  the  act,  the  court  ruled  that 
Congress  acted  rationally  to  impose  the  cost  of  retirees'  medical 
benefits  on  those  who  promised  it.  Now,  some  would  argue  they 
should  be  exempt  from  the  premium  requirements  of  the  act.  But 
allowing  some  out  and  not  others  would  recreate  the  last  man's 
club  that  led  to  the  crisis  in  the  first  place. 

Other  concerns  have  been  raised  about  the  specific  rules  govern- 
ing the  assignment  of  retirees  to  responsible  operators.  The  last 
signatory  operator  is  a  concept  that  is  familiar  to  everyone  in  the 
coal  industry.  It  has  its  roots  in  the  National  Bituminous  Coal 
Wage  Agreement  and  it  also  has  its  roots  in  the  Federal  Black 
Lung  Act. 

Again,  the  rule  that  was  selected  ties  liability  to  the  employment 
of  eligible  beneficiaries.  Both  the  Combined  Fund  and  the  1992 
plan  require  a  previous  employment  relationship  to  assign  a  retiree 
to  a  coal  operator. 

I  guess  the  last  thing  I  would  say,  Mr.  Chairman,  is  that  Con- 
gress, like  the  Coal  Commission,  was  aware  that  the  coal  industry 
is  made  up  of  hundreds  of  companies  that  are  continually  changing 
their  structures  and  operations.  Often  these  arrangements  were 
specifically  designed  to  get  out  from  under  the  UMWA  contract,  in- 
cluding the  obligation  to  provide  retiree  health  care. 

Mr.  Chairman,  even  those  who  were  strongly  opposed  to  the  com- 
promise bill  agreed  that  the  retiree  benefits  should  be  protected, 
and  I  am  convinced  that  a  fresh  look  at  the  problem  will  lead  us 
back  to  the  solution  that  Congress  adopted  last  year. 

Thank  you,  sir. 

Mr.  Payne  [presiding].  Thank  you  very  much,  Mr.  Trumka. 

[The  prepared  statement  follows:] 
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RICHARD  L.  TRUMKA 

PRBSIDBNT 

UNITED  MINE  WORKERS  OF  AMERICA 

ON  THE  COAL  INDUSTRY  RETIRBE  HEALTH  BBNBFIT  ACT  OP  1992 

BBPORB  THB  COMMITTBB  ON  WAYS  AND  MBANS 

U.S.  HOUSB  OF  RBPRBSENTATIVBS 

SEPTBMBER  9,  1993 

Mr.  Chairman  and  members  of  the  Committee,  I  appreciate  the 
opportunity  to  appear  before  you  today  to  discuss  the  Coal 
Industry  Retiree  Health  Benefits  Act  of  1992.   I  appear  before 
you  as  the  representative  of  over  110,000  retired  miners  and 
their  dependents  whose  medical  benefits  are  protected  by  the  Act 
and  tens  of  thousands  more  who  will  become  eligible  for 
protection  if  their  former  employers  go  out  of  business. 

Mr.  Chairman,  two  years  have  passed  since  I  appeared  before 
a  congressional  committee  to  address  what  was  at  that  time  the 
frightening  prospect  that  nearly  120,000  retirees,  their  spouses 
and  dependents  would  soon  lose  their  health  insurance  benefits. 
The  average  age  of  the  UMWA  pensioner  at  that  time  was  76;  more 
than  half  were  elderly  widows.  Most  of  these  pensioners  had 
worked  their  entire  lives  in  the  mines,  under  conditions  that  the 
average  American  would  find  appalling. 

During  this  century,  over  100,000  coal  miners  lost  their 
lives  in  coal  mine  accidents  and  over  300,000  died  from  Black 
Lung  disease.   Many  UMWA  pensioners  still  suffer  from  the 
debilitating  effects  of  mine  accidents  or  from  ever-worsening 
respiratory  problems  associated  with  exposure  to  coal  mine  dust. 
Most  of  today's  retired  miners  spent  the  better  part  of  their 
lives  in  the  mines  before  Congress  acted  to  impose  basic  safety 
requirements,  including  reduced  exposure  to  coal  mine  dust. 

When  I  appeared  before  the  Senate  Finance  Committee  in 
September  1990  to  address  the  crisis  in  retiree  health  care,  I 
stated  that  while  each  of  the  120,000  pensioners  had  received  a 
promise  of  lifetime  benefits,  the  ability  to  finance  that  promise 
was  in  great  jeopardy.   The  Funds  crisis  resulted  from  a 
combination  of  demographic  and  economic  changes  that  had  taken 
place  over  two  decades,  including  a  significant  reduction  in  the 
amount  of  coal  produced  under  the  National  Bituminous  Coal  Wage 
Agreement  (NBCWA),  the  retirement  of  a  whole  generation  of  miners 
and  the  rapid  escalation  of  medical  care  costs. 

By  1992,  the  UMWA  Health  Benefit  Funds  had  a  deficit  of  over 
$100  million,  and  the  responsibility  for  an  increasing  number  of 
orphan  retirees  was  falling  on  a  dwindling  number  of  signatory 
companies.   With  the  National  Agreement  set  to  expire  in  February 
1993,  and  a  clear  statement  from  the  remaining  signatories  that 
they  would  no  longer  support  the  growing  number  of  orphan 
retirees,  few  observers  disagreed  that  the  Funds'  120,000 
beneficiaries  were  in  imminent  danger  of  losing  their  health 
care. 

As  you  nay  recall,  coal  miner  retiree  health  care  had  been 
the  subject  of  congressional  legislation  in  the  previous  congress 
and  was  examined  by  a  federal  commission  appointed  by  the  U.S. 
Secretary  of  Labor  in  1990.   The  commission  issued  its  report  in 
late  1991  and  made  several  recommendations  that  required,  action 
by  Congress.  • 

To  briefly  restate  our  union's  position  prior  to  enactment 
of  the  1992  Act,  it  was  absolutely  essential  for  Congress  to  take 
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expeditious  action  on  the  commission's  recommendations  to.  avoid  a 
disastrous  cut-off  of  retiree  benefits.   Collective  bargaining 
was  failing  as  a  means  to  protect  the  retired  miners.   The 
recommendations  of  the  Coal  Commission  represented  a  fair  and 
equitable  solution  to  a  problem  that  could  no  longer  be  resolved 
in  private  collective  bargaining.  Most  importantly,  inaction 
would  have  left  over  120,000  retirees  and  their  dependents 
without  health  benefits  at  the  most  fragile  point  in  their  lives. 

Before  commenting  on  the  specific  questions  raised  by  the 
Committee,  it  may  be  beneficial  to  review  briefly  the  history  of 
retiree  health  care  in  the  coal  industry  and  the  circumstances 
that  led  to  the  creation  of  the  Dole  commission,  as  well  as  its 
findings. 

THE  FEDERAL  GOVERNMENT  AND  THB  UMWA  FUNDS 

The  UMWA  Health  and  Retirement  Funds  are  a  unique  institu- 
tion in  the  history  of  American  industrial  and  labor  relations. 
They  were  created  in  the  White  House  some  45  years  ago  in  an 
extraordinary  contract  between  the  federal  government  and  the 
United  Mine  Workers  of  America.   It  occurred  at  a  time  of  govern- 
ment seizure  of  the  nation's  coal  mines  pursuant  to  the  Smith- 
Connally  Act,  also  known  as  the  War  Labor  Disputes  Act. 

At  the  first  national  bargaining  session  between  the  UMWA 
and  the  coal  operators  after  World  War  II,  the  UMWA  reiterated 
its  call  for  a  health  and  retirement  fund.   Creation  of  the  fund 
had  been  the  union's  top  priority  before  the  war,  but  it  had  not 
pushed  the  issue  to  the  point  of  striking  because  of  concern  for 
the  war  effort.  As  they  had  in  the  past,  the  coal  operators 
rejected  the  proposal,  and  the  miners  walked  off  the  job  on  April 
1,  1946. 

Negotiations  under  the  auspices  of  the  U.S.  Department  of 
Labor  continued  throughout  April.  With  no  progress  in  sight, 
President  Truman  summoned  the  chief  negotiators  for  the  UMWA  and 
the  coal  operators  to  the  White  House  for  a  series  of  meetings. 
The  White  House  conferences  failed  to  resolve  the  differences  and 
the  negotiations  collapsed. 

Faced  with  the  prospect  of  a  long  strike,  President  Truman 
signed  an  executive  order  directing  the  Secretary  of  the  Interior 
to  take  possession  of  all  bituminous  mines  in  the  country  and  to 
negotiate  with  the  workers  "appropriate  changes  in  the  terms  and 
conditions  of  employment."  Secretary  of  the  Interior  Julius  Krug 
seized  the  mines  the  following  day  and  ordered  the  miners  to 
return  to  work.   The  miners  refused  to  end  the  strike  and  negoti- 
ations between  the  UMWA  and  the  federal  government  continued, 
first  at  the  Interior  Department  and  then  at  the  White  House  with 
President  Truman  participating  in  several  conferences. 

After  a  week  of  extraordinary  negotiations,  the  historic 
Krug-Lewis  agreement  was  announced.   The  contract,  signed  in  the 
Oval  Office  with  the  President  in  attendance,  ended  the  strike 
and  began  what  was  to  become  a  continuing  government  commitment 
to  improved  health  care  in  the  nation's  coal  fields. 

The  Krug-Lewis  agreement  established  a  federal  commission  to 
undertake  "a  comprehensive  survey  and  study  of  the  hospital  and 
medical  facilities,  medical  treatment,  sanitary,  and  housing 
conditions  in  coal  mining  areas."  The  expressed  purpose  was  to 
determine  what  improvements  were  necessary  to  bring  health  care 
in  the  coal  field  communities  into  conformity  with  "recognized 
American  standards."  The  Secretary  chose  rear  Admiral  Joel  T. 
Boone  of  the  United  States  Navy  Medical  Corps  to  conduct  the 
study. 

Medical  specialists  from  the  federal  government  spent  nearly 
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a  year  surveying  the  condition  of  health  care  in  the  coal  fields. 
In  its  historic  report — A  Medical  Survey  of  the  Bituminous  Coal 
Industry—the  Boone  Commission  found  that,  in  coal  field  communi- 
ties, "provisions  for  health  range  from  excellent .. .to  very  poor, 
their  tolerance  a  disgrace  a  nation  to  which  the  world  looks  for 
pattern  and  guidance."  The  survey  team  discovered  that  "three- 
fourths  of  the  hospitals  are  inadequate  with  regard  to  one  or 
more  of  the  following:   surgical  rooms,  delivery  rooms,  labor 
rooms,  nurseries  and  x-ray  facilities."  The  study  concluded  that 
the  "the  present  practice  of  medicine  in  the  coal  fields  on  a 
contract  basis  cannot  be  supported.  They  are  synonymous  with 
many  abuses.   They  are  undesirable  and  in  many  instances  deplor- 
able . "  The  Boone  Report  became  a  guiding  force  and  a  touchstone 
for  the  UMWA  funds  as  it  attempted  to  accomplish  its  mission. 
When  the  UMWA  Funds  got  into  full  operation,  many  of  its  key 
decision  makers  came  from  the  U.S.  Public  Health  Service  and  the 
Social  Security  Administration. 

Prior  to  the  government  seizure  and  during  the  government 
negotiations,  the  coal  operators  would  not  agree  to  the  creation 
of  a  health  and  welfare  fund,  arguing  that  this  was  a  public 
problem  that  should  be  addressed  by  Congress,  not  in  collective 
bargaining.  When  the  mines  were  returned  to  private  control,  it 
was  understood  that  the  parties  would  continue  the  welfare  and 
retirement  fund  that  the  government  had  agreed  to  and  that  had 
been  such  a  point  of  contention  in  the  1946  negotiations. 

The  operators  continued  to  balk  on  the  subject  of  pensions, 
however,  and  as  a  result  miners  walked  out  of  the  mines  once 
again  in  March  of  1948.   Recognizing  that  the  Trustees  were 
hopelessly  deadlocked,  the  speaker  of  the  U.S.  House  of  Repre- 
sentatives, Joseph  Martin,  asked  the  UMWA  and  the  coal  industry 
trustees  to  a  meeting  in  the  U.S.  Capitol.   Speaker  Martin 
suggested  Senator  Styles  Bridges  of  New  Hampshire  as  a  neutral 
trustee  and  both  sides  accepted  his  suggestion.  With  the  ap- 
pointment of  Senator  Bridges,  the  pension  program  began  paying 
retirement  benefits  and  the  miners  returned  to  work. 

After  several  years  of  nagging  disputes  subsequent  the  Krug- 
Lewis  Agreement,  the  parties  settled  their  differences  in  1950  by 
signing  an  agreement  that  laid  the  foundation  for  decades  of 
unprecedented  labor-management  cooperation.   Many  observers 
believe  that  the  NBCWA  of  1950  permitted  the  coal  industry  to 
survive  in  a  time  of  fierce  inter-fuel  competition.   In  other 
words,  the  retirees  who  were  in  jeopardy  in  1992  made  it  possible 
for  the  coal  industry  to  survive  its  greatest  challenge.  What 
they  got  in  exchange  was  a  promise  of  life-time  health  care 
benefits  for  their  families  when  they  retired.   When  Congress 
enacted  the  Coal  Industry  Retiree  Health  Benefits  Act  of  1992 
that  promise — which  was  made  in  the  White  House — was  in  jeopardy 
of  being  broken. 

THB  GENESIS  OP  THB  COAL  COMMISSION 

The  Coal  Commission  arose  out  of  the  settlement  of  the  UMWA 
strike  against  the  Pittston  company.   Pittston  withdrew  from  the 
Bituminous  Coal  Operators'  Association  in  1987  and  indicated  that 
it  wished  to  bargain  separately  with  the  Union.  When  the  1984 
contract  expired  in  February  of  1988,  the  miners  at  Pittston 
continued  to  work  under  the  terms  and  conditions  of  the  expired 
agreement  while  the  negotiations  for  a  successor  agreement 
ensued.   Pittston,  however,  took  the  position  that  it  was  no 
longer  responsible  for  retiree  health  benefits;  it  ceased  making 
payments  to  the  UMWA  Health  and  Retirement  Funds  and  terminated 
benefits  to  approximately  1,700  retirees  for  whom  Pittston 
directly  paid  health  care  benefits.   This  was  one  of  the  primary 
issues  in  the  dispute,  and  certainly  was  the  key  issue  that 
galvanized  the  emotions  of  the  miners  and  their  supporters. 
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The  miners  eventually  began  an  unfair  labor  practice  strike 
against  Pittston  in  April  of  1989.   At  one  point,  coal  miners 
throughout  the  United  States  laid  down  their  tools  in  protest  of 
the  treatment  of  Pittston  strikers.   Primarily  as  a  result  of  the 
retiree  health  care  issue,  worldwide  attention  was  focused  on  the 
Pittston  strike.   Thousands  of  UMWA  supporters,  including  labor, 
religious  and  civil  rights  leaders,  were  arrested  in  peaceful 
civil  resistance  to  Pittston's  cut-off  of  health  benefits. 

U.S.  Secretary  of  Labor  Elizabeth  Dole  became  involved  in 
the  Pittston  strike  in  the  fall  of  1989  when  she  visited  the  coal 
fields  of  Virginia  and  met  with  striking  miners  and  retirees  who 
had  lost  health  benefits.   Upon  her  return  to  Washington,  she  met 
with  both  sides  and  announced  that  she  would  appoint  a  "super 
mediator"  to  attempt  to  resolve  the  dispute.   She  chose  former 
Secretary  of  Labor  Bill  Usery  to  take  on  the  task. 

During  the  subsequent  negotiations  it  became  apparent  that 
the  problems  related  to  the  Funds  could  no  longer  be  resolved 
satisfactorily  in. collective  bargaining.  The  reason  the  promise 
could  not  be  enforced  in  collective  bargaining  has  its  roots  in  a 
series  of  judicial  decisions.   Prior  to  Pittston's  decision  to 
cut  off  health  care  benefits  to  its  retirees,  the  Fourth  Circuit 
Court  of  Appeals  correctly  acknowledged  the  collective  bargaining 
agreement's  promise  to  deliver  health  care  for  life,  but  drew  a 
road  map  for  employers  to  avoid  paying  for  that  promise. 

In  two  cases  involving  retired  miners  from  Royal  Coal 
Company,  whose  health  care  benefits  were  abruptly  cancelled,  the 
Fourth  Circuit,  conceding  that  Royal's  pensioners  were  entitled 
to  health  care  for  life,  imposed  the  concurrent  financial  obliga- 
tion to  finance  those  benefits  on  the  UMWA  1974  Benefit  Plan,  and 
thus  the  remaining  signatory  operators.   The  Court  held  that, 
although  the  benefits  were  for  life,  the  operator's  obligation  to 
its  pensioners  expired  with  the  contract.   By  the  device  of 
refusing  to  sign  a  successor  agreement  with  the  union,  the 
employer  could  legally  dump  its  pensioners  on  the  1974  Benefit 
Plan. 

While  we  eventually  reached  an  agreement  with  Pittston,  we 
did  not  satisfactorily  resolve  the  underlying  issues  related  to 
the  UMWA  Health  and  Retirement  Funds.   In  recognition  of  this 
fact,  Secretary  Dole  announced  her  intention  to  appoint  a  federal 
commission  to  examine  issues  related  to  retiree  health  care  in 
the  coal  industry.   In  announcing  the  creation  of  the  Commission, 
Secretary  Dole  said  "the  issue  of  health  care  benefits  for 
retirees  affects  the  entire  industry... a  comprehensive,  industry- 
wide solution  is  desperately  needed." 

WHAT  THE  COAL  COMMISSION  FOUND 

The  Coal  Commission  began  its  work  in  the  spring  of  1990 
with  a  directive  from  the  Secretary  to  complete  its  work  in  six 
months.   The  Commission's  charter  required  the  members  to  "focus 
on  issues  arising  from  the  1950  and  1974  UMWA  benefit  plans  and 
the  effect  of  resolving  those  issues  on  the  coal  industry  as  a 
whole."  The  members  chosen  to  sit  on  the  Commission  represented 
a  broad  range  of  expertise  and  interests,  including  coal,  health 
insurance,  law,  medicine,  academia  and  government.   They  came  to 
the  commission  with  diverse  interests  and  philosophies.   After 
six  months  of  meetings,  hearings  and  requests  for  public  comment, 
the  commission  issued  its  report  in  November  of  1990,  calling  for 
federal  legislation  to  assure  the  long-term  financial  solvency  of 
the  UMWA  Funds  and  the  continuation  of  retiree  health  benefits  in 
the  coal  industry.   The  commission  made  a  number  of  recommenda- 
tions in  its  report,  but  the  basis  for  all  of  the  recommendations 
can  be  found  in  the  introduction  to  the  commission  report: 

Retired  coal  miners  have  legitimate  expectations  of  health 
care  benefits  for  life:  that  is  the  promise  thev  received 


97 


during  their  working  lives  and  that  is  how  thev  planned 
their  retirement  years.   That  commitment  should  be  honored. 

That  is  the  conclusion  that  framed  the  congressional  debate 
on  this  issue.   It  echoes  what  the  courts  have  said  and  what 
miners  have  always  believed — that  upon  retirement  they  are 
entitled  to  health  care  for  life.   Once  the  commission  came  to 
that  important  conclusion,  the  only  question  was  how  to  best 
ensure  that  the  commitment  would,  in  fact,  be  honored.   The 
commission  reached  a  consensus  on  several  important  points: 

*  A  statutory  obligation  to  contribute  should  be  imposed 
on  current  and  former  signatories  to  the  National 
Bituminous  Coal  Wage  Agreement. 

*  Mechanisms  should  be  enacted  to  prevent  future  dumping 
of  retiree  health  obligations. 

*  The  parties  should  be  permitted  to  utilize  excess 
pension  assets  to  reduce  health  care  deficits. 

*  State-of-the-art  managed  care  techniques  should  be 
implemented  to  reduce  costs  without  the  loss  of  bene- 
fits. 

*  Any  financing  package  must  extend  beyond  1993. 

The  principal  point  on  which  the  commission  did  not  reach 
consensus  was  whether  the  entire  coal  industry  should  be  required 
to  contribute  to  the  resolution  of  the  problem  of  orphan  retir- 
ees.  A  majority  of  commission  members  supported  the  enactment  of 
a  small  health  care  fee  on  all  coal  producers  to  pay  for  retirees 
who  have  no  company  to  provide  such  benefits.   Some  commission- 
ers, however,  felt  that  only  current  and  past  signatories  to  the 
NBCWA  should  be  held  responsible.   To  implement  its  recommenda- 
tions, the  majority  proposed  that: 

*  Congress  should  authorize  the  creation  of  a  new  entity 
called  the  coal  industry  retiree  benefit  fund  to  pro- 
vide health  care  to  orphan  retirees. 

*  A  new  UMWA  1991  Benefit  Fund  should  be  created  to 
provide  benefits  to  retirees  of  current  and  past  signa- 
tories of  the  NBCWA  that  remain  in  business. 


while  we  fully  supported  the  recommendations  of  the  majority 
of  the  Coal  Commission,  we  were  willing  to  look  at  other  solu- 
tions that  would  achieve  the  Commission's  goals.   We  argued  then 
and  continue  to  believe  that  every  coal  company  should  be  re- 
quired to  pay  the  health  care  costs  of  its  own  retirees.   Virtu- 
ally every  company  with  which  we  bargain  maintained  at  the  time 
and  continues  to  maintain  its  willingness  to  provide  retiree 
health  care  benefits  for  their  former  employees.   However, 
virtually  every  company  argued  then  and  would  argue  today  that  it 
is  unwilling  to  shoulder  a  disproportionate  burden  of  caring  for 
the  retirees  of  companies  that  are  no  longer  in  business,  the  so- 
called  orphans. 

The  Coal  Industry  Retiree  Health  benefits  Act  of  1992 

In  November  1991,  Senator  Jay  Rockefeller  and  six  co-spon- 
sors introduced  the  Coal  Industry  Retiree  Health  Benefits  Act  of 
1991  (S.  1989).   A  similar  bill  was  introduced  in  the  House  by 
Representative  John  Murtha  (H.R.  4013).   Following  the  majority 
recommendations  of  the  Coal  Commission  report,  the  bill  created 
two  funds  to  provide  health  insurance  benefits  to  beneficiaries 
of  the  1950  and  1974  UMWA  Health  and  Retirement  Funds.   A  1991 
Fund  would  be  established  to  provide  health  insurance  to 
beneficiaries  of  currently  contributing  companies.   A  Coal 
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Industry  Retiree  Health  Benefit  Corporation  would  be  created  to 
provide  benefits  to  the  industry's  orphans  and  those  whose 
companies  had  stopped  paying  into  the  1950  and  1974  Funds. 
Exist  .  ~i   but  non-contributing  companies  would  pay  for  each  of 
their  Jwh  retirees  covered  by  the  Corporation  and  every  coal 
company  would  pay  a  75  cent  per  hour  premium  to  the  Corporation 
to  provide  benefits  to  the  retirees  whose  last  employer  was  no 
longer  in  business. 

S.  1989  was  amended  in  the  Senate  Finance  Committee  and 
passed  as  part  of  the  1992  tax  bill,  H.R.  4210.  The  conference 
committee  meeting  on  H.R.  4210  retained  the  provisions  of  S.  1989 
and  sent  the  bill  to  the  President,  who  vetoed  it  within  hours  of 
its  passage.   Later  that  spring  the  Finance  Committee  again 
passed  S.  1989  as  part  of  the  energy  bill.   Before  it  was  taken 
up  by  the  full  Senate,  however,  the  Bush  Administration  offered  a 
compromise  proposal  which  removed  the  industry-wide  tax  to  fund 
retiree  health  care  benefits  for  orphaned  miners  and  replaced  it 
with  a  so-called  super  reachback  provision.   This  provision 
tracked  the  Coal  Commission's  unanimous  recommendation  that 
Congress  enact  a  statutory  obligation  to  contribute  on  both 
current  and  former  signatories  to  the  National  Bituminous  Coal 
Wage  Agreement. 

The  Administration's  proposal  combined  the  1950  and  1974 
Funds  into  a  single  fund  and  bound  all  current  and  past  signatory 
operators  to  pay  for  each  of  their  own  retirees  plus  a  share  of 
those  who  could  not  be  assigned  to  an  existing  company.   Under 
the  reachback  proposal,  The  Department  of  Health  and  Human 
Services  would  trace  back  to  their  last  employer  as  many  retirees 
as  possible,  going  all  the  way  back  to  1950.   If  their  former 
employer  was  out  of  business,  a  related  company  that  is  still  in 
business  would  assume  responsibility  for  the  retiree's  health 
benefits. 

In  addition,  the  amendment  provided  for  a  transfer  of  $210 
million  in  excess  pension  assets  to  the  new  UMWA  Combined  Fund. 
Beginning  in  1995,  up  to  $70  million  a  year  would  be  transferred 
from  the  federal  Abandoned  Mine  Lands  trust  fund  to  the  UMWA 
Combined  Fund.  Together,  the  super  reachback,  the  pension 
transfer,  and  the  AML  money  took  take  the  place  of  the  industry- 
wide tax  that  was  included  in  the  earlier  versions  of  the 
Rockefeller  bill. 

Finally,  the  compromise  amendment  created  a  UMWA  1992  Fund 
to  provide  a  guarantee  for  all  company  plan  beneficiaries. 
Miners  who  were  eligible  to  retire  by  the  end  of  the  existing 
contract,  which  expired  on  February  1,  1993  and  who  retire  before 
October  1,  1994  would  be  covered  by  the  bill's  lifetime  guaran- 
tee.  Benefits  for  all  other  active  workers  would  be  covered  by 
future  collective  bargaining  agreements. 

Mr.  Chairman,  Congress  acted  courageously  and  I  believe 
wisely  to  keep  the  promise  that  was  made  to  the  nation's  retired 
coal  miners.   There  can  be  doubt  that  the  miners  remain  entitled 
to  the  benefits  that  were  promised  the».   In  order  to  ensure  that 
promise,  they  were  willing  to  be  a  responsible  part  of  the 
solution.  Although  they  didn't  owe  a  dime  toward  the  elimination 
of  the  massive  deficits  that  confronted  the  Funds  in  1992,  they 
agreed  to  contribute  a  significant  amount  of  their  excess  pension 
assets — monies  that  legally  belong  to  them — to  eliminate  those 
deficits  and  provide  start-up  capital  to  the  newly  established 
Combined  Fund.  They  also  showed  their  willingness  to  participate 
aggressively  in  state-of-the-art  managed  care  initiatives  that 
are  designed  to  improve  quality  and  lower  the  cost  of  health 
care. 

What  the  retirees  asked  in  return  was  that  the  coal  industry 
also  act  responsibly.   Every  company  still  in  existence  with 
assets  to  provide  for  the  promised  health  care  was  justly  asked 


99 


to  step  forward  and  pay  for  the  cost  of  providing  health  care  to 
its  retirees.   As  current  or  former  participants  in  the  multi- 
employer funds,  it  was  similarly  fair  to  ask  that  they  contribute 
a  proportional  .  s^are  of  the  cost  of  providing  health  care 
benefits  to  retirees  whose  former  employers  were  no  longer  in 
business.   Obviously,  there  was  no  way  for  private  parties  to 
achieve  these  ends.   We  needed  congressional  intervention  to 
fulfill  the  promise  that  was  made  so  many  years  ago  in  the  Oval 
Office. 

During  the  floor  debate  on  the  energy  bill  conference 
report,  questions  were  raised  by  Chairman  Rostenkowski  and  others 
about  the  super  reachback,  suggesting  that  in  certain 
circumstances  it  might  not  be  fair  to  impose  retiree  health  care 
liabilities  on  former  coal  industry  employers.   But  concerns 
about  the  reasonableness  of  assigning  retiree  health  care 
obligations  to  companies  that  are  no  longer  signatory  to  a 
National  Bituminous  Coal  Wage  Agreement  miss  the  point  that  when 
they  were  signatory  to  a  HBCWA,  they  made  a  promise  to  pay  for 
their  own  retirees'  medical  benefits  as  well  as  for  the  benefits 
of  retirees  whose  former  employers  were  no  longer  in  business. 
The  central  principle  of  the  bill's  funding  mechanism  is  that 
only  companies  that  made  the  commitment  to  provide  lifetime 
health  care  benefits  to  its  employees  would  be  liable  for 
premiums  under  the  Act. 

In  many  respects,  the  Act  is  nothing  more  than  a 
continuation  and  codification  of  the  contractual  commitment  that 
former  signatories  once  voluntarily  undertook.   In  fact,  the  U.S. 
Supreme  Court  recently  let  stand  a  ruling  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  that  the  specific  promise  to 
provide  lifetime  retiree  medical  benefits  contained  in  the  1978 
and  all  subsequent  National  Bituminous  Coal  Wage  Agreements  -  the 
so-called  Evergreen  Clause  -  created  a  perpetual  obligation  to 
contribute  to  the  UMWA  Health  and  Retirement  Funds.   Moreover, 
the  Appeals  Court  found  that  the  companies'  refusal  to  sign 
subsequent  agreements  did  not  release  them  from  this  obligation. 

Some  former  signatories  have  objected  to  the  requirement 
that  they  help  pay  for  the  industry's  orphans,  who,  by  definition 
never  worked  for  them.   However,  every  company  that  is  assigned  a 
retiree  in  the  combined  Pund  has  a  history  of  contributing  toward 
the  coverage  of  orphans  under  a  UMWA  Agreement.   By  participating 
in  the  multi-employer  fund,  companies  agreed  to  pay  for  a  6hare 
of  the  industry's  orphans  who  received  their  benefits  from  either 
the  1950  or  1974  Funds.   Moreover,  no  company  that  ceased  making 
contributions  to  the  Funds  paid  the  full  cost  of  their  retirees' 
health  care. 

By  the  same  token,  no  company  that  paid  withdrawal  liability 
to  the  Funds  under  the  1988  Agreement  has  paid  the  full  cost  of 
providing  lifetime  retirement  health  benefits.   The  contractual 
withdrawal  liability  provision  was  designed  to  deter  withdrawals 
and  requires  that  withdrawing  companies  pay  only  five  years  of 
contributions  to  the  Plans. 

The  constitutionality  of  the  Coal  Industry  Retiree  Health 
Benefit  Act  of  1992  was  upheld  by  U.S.  District  Court  Judge  James 
L.  Graham,  in  June  of  this  year.  Denying  a  motion  for  a 
preliminary  injunction  against  the  Trustees  of  the  newly  created 
Combined  Fund,  Judge  Graham  found  that  the  plaintiffs,  former 
signatory  coal  companies  that  have  ceased  coal  production, 
"participated  in  and  benefited  from  a  contractual  system  which... 
for  decades  had  promised  retired  coal  miners  and  their  dependents 
lifetime  health  care  benefits."  The  Court  reviewed  the  financial 
problems  that  plagued  the  Funds  and  the  "extensive  and  long  term 
government  regulation  of  the  coal  industry  [and]  Congress's 
involvement  in  solving  the  crisis  in  funding  retirement 
pensions."  Finding  that  the  Act  violated  neither  the  Due  Process 
Clause  nor  the  Takings  Clause  of  the  U.S.  Constitution,  the  Court 
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ruled  that  Congress  acted  rationally  to  impose  the  cost  of 
retirees'  medical  benefits  on  those  who  promised  it. 

Some  small  employ  sv:  :»*"-d  others  who  are  in  financial 
difficulty  have  argued  t.' vac  they  should  be  exempt  from  the 
premium  requirements  of  the  Act.   But  letting  some  employers  out 
and  not  others  would  recreate  the  "last  man's  club"  that  led  to 
the  crisis  in  the  first  place.   The  new  orphans  created  by 
exempting  certain  employers  would  become  the  responsibility  of 
those  that  were  left  and  some  would  inevitably  become  financially 
troubled  themselves  and  be  forced  to  seek  an  exemption. 

Regarding  companies  that  are  emerging  from  Chapter  11 
reorganizations,  we  go  back  to  the  Act's  fundamental  principle, 
that  retiree  health  care  liability  should  be  imposed  in  an  even- 
handed  manner  based  on  the  number  of  retirees  that  worked  for 
each  responsible  operator.   Clearly,  it  was  beyond  the  capacity 
of  the  Congress  to  analyze  the  financial  impact  of  this 
obligation  on  each  of  the  hundreds  of  companies  that  will  be 
assigned  beneficiaries  even  if  it  made  sense  to  attempt  to  tailor 
the  premiums  so  that  each  operator's  balance  sheet  would  be 
affected  to  the  same  degree. 

Moreover,  we  must  recognize  that  the  question  of  financial 
hardship  in  this  case  focuses  only  on  those  companies  who  will 
now  be  required  to  assume  some  liability  after  previously  trying 
to  avoid  it.   For  without  a  broad-based  funding  mechanism  - 
affecting  all  the  former  signatories  that  employed  eligible 
beneficiaries  -  the  companies  who  will  be  facing  financial 
trouble  will  be  those  left  to  shoulder  the  burden  for  all  the 
companies  that  are  attempting  to  avoid  paying  their  fair  share. 

In  fact,  many  small  companies  that  continued  to  comply  with 
the  contribution  requirements  for  retiree  medical  benefits  were 
themselves  under  a  significant  financial  burden  because  they  were 
paying  for  retirees  of  companies,  both  small  and  large,  that  had 
walked  away  from  their  obligation.   During  the  ten-year  period 
from  1979  to  1989,  the  total  number  of  companies  signatory  to  a 
contract  with  the  UMWA  and  contributing  to  the  Funds  decreased 
from  more  than  1,000  to  fewer  than  400.   During  that  same  time, 
the  annual  expenses  for  the  plans  more  than  doubled,  increasing 
from  $117.4  million  in  1979  to  $245.3  million  in  1989.   Congress 
had  to  enact  a  more  equitable  distribution  of  the  liability  in 
order  to  prevent  more  bankruptcies  and,  ultimately,  to  prevent 
the  system  from  collapsing  entirely. 

Other  questions  have  been  raised  about  the  specific  rules 
governing  the  assignment  of  retirees  to  responsible  operators. 
The  "last  signatory  operator"  is  a  concept  that  comes  directly 
from  the  National  Bituminous  Coal  Wage  Agreement,  under  which  the 
last  employer  has  historically  been  responsible  for  a  retirees' 
medical  benefits  regardless  of  the  amount  of  time  worked.   The 
operators  you  will  hear  from  today  all  signed  contracts  under 
which  they  assumed  retiree  medical  liability  for  those 
individuals  for  whom  they  were  the  last  signatory  operator.   In 
fact,  this  concept  also  appears  in  the  Black  Lung  Act,  under 
which  the  final  employer  -  even  a  very  short  term  employer  -  is 
liable  for  black  lung  payments.   The  concept  is  one  that  all  coal 
operators  who  signed  a  NBCWA  are  familiar  with  and  one  that 
apportions  this  liability  in  a  manner  that  the  operators  have 
agreed  to  over  many  years  of  collective  bargaining. 

Similar  concerns  have  been  expressed  about  contracts 
involving  coal  leases,  joint  partnerships,  and  the  transfer  of 
retiree  health  care  liabilities.   Just  as  Congress  was  unable  to 
tailor  the  new  law  to  fit  the  different  financial  conditions  of 
the  hundreds  of  companies  that  will  assume  health  care 
liabilities,  there  was  no  way  for  Congress  to  tailor  the  premium 
obligation  to  the  particular  corporate  structures  and  contractual 
arrangements  of  hundreds  of  coal  operators.   Again,  the  rule  that 
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was  selected  ties  liability  to  the  employment  of  eligible 
beneficiaries.   Both  the  Combined  Fund  and  the  1992  Plan 
expressly  require  a  previous  emplu/ment  relationship  in  order  to 
assign  a  retiree  to  a  coal  ope  r  ?..;-. 

Thus  a  company  that  simply  leases  property  to  a  mine 
operator  will  not  be  considered  liable  for  the  obligations  of  the 
signatory  operator.   However,  liability  for  the  retirees  of  a 
joint  partnership  or  joint  venture  is  not  limited  to  the  partners 
who  happen  also  to  be  signatory  operators.   Liability  extends  to 
all  partners  or  joint  venturers  regardless  of  their  signatory 
status,  as  well  as  to  all  other  related  persons.   Finally,  the 
Act  does  not  restrict  the  ability  of  a  company  that  transferred 
its  liabilities  to  a  buyer  from  seeking  indemnification  from  that 
buyer  for  its  responsibilities  under  the  Act.   The  Act  simply 
assigns  liability  to  the  responsible  operator;  the  terms  of  a 
sales  agreement  are  not  affected  in  any  way. 

Moreover,  Congress,  like  the  Coal  Commission,  was  aware  that 
the  coal  industry  is  made  up  of  hundreds  of  companies  that  are 
continually  changing  their  business  structures  and  operations, 
making  any  assessment  of  their  exact  involvement  in  the  industry 
at  any  given  time  very  difficult.  And  many  times,  these 
arrangements  were  specifically  designed  to  get  out  from  under  the 
terms  of  a  contract  signed  with  the  UMWA,  including  the 
obligation  to  provide  retiree  health  care.   Because  the 
Department  of  Health  and  Human  Services  has  not  yet  completed  the 
process  of  making  assignments,  the  dire  forecasts  made  by 
companies  who  may  receive  assignments  under  the  Act  must  be  taken 
with  a  grain  of  salt.   The  number  of  assignment  and  the  amount  of 
the  premium  obligation  are  not  yet  known,  and  any  reaction  to 
them  are  based  on  speculation  not  fact. 

Mr.  Chairman,  even  those  who  were  strongly  opposed  to  the 
compromise  bill  agreed  that  the  retiree  benefits  should  be 
protected,  and  no  one  seriously  suggested  that  the  burden  of 
paying  for  the  benefits  should  be  borne  by  the  general  public. 
Our  original  preference  was  to  impose  a  small  tax  on  the  entire 
industry,  similar  to  the  industry-wide  fees  that  provide  black 
lung  benefits  when  no  responsible  operator  can  be  identified  and 
funding  for  mine  reclamation  at  abandoned  mine  sites.   But  the 
industry-wide  approach  was  considered  and  rejected.   I  am 
convinced  that  a  fresh  look  at  the  problem  would  lead  us  back  to 
the  solution  Congress  adopted  last  year. 

In  conclusion,  the  problem  Congress  needed  to  resolve  was 
not  whether  to  impose  liability  on  the  coal  industry  to  insure 
the  continued  funding  of  retiree  health  benefits,  but  how  to 
impose  that  liability  in  the  fairest  and  most  equitable  manner. 
By  choosing  a  path  that  imposes  the  same  obligation  on  every 
current  and  former  signatory  company,  it  avoids  a  situation  where 
any  company  can  justly  claim  that  it  is  paying  more  than  its  fair 
share  or  more  than  it  initially  promised.   It  was  a  solution 
favored  by  a  federally  appointed  panel  of  experts  before  it  was 
adopted  by  the  Congress,  and  it  has  since  been  upheld  by  the 
federal  judiciary. 

Mr.  Chairman,  you  and  your  colleagues  took  action  last  year 
when  action  was  desperately  needed.  And  by  acting,  you  averted 
what  surely  would  have  been  a  chaotic  and  potentially  tragic 
situation  in  the  nation's  coal  fields.  As  a  result,  tens  of 
thousands  of  elderly  coal  field  residence  are  secure  in  /the 
knowledge  that  they  will  not  be  abandoned  by  their  government. 

Thank  you. 
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Mr.  Payne.  Our  next  witness,  representing  the  Kentucky  Black 
Lung  Association  from  Pikesville,  Ky.,  is  Susie  Davis,  president. 

STATEMENT  OF  SUSIE  DAVIS,  PRESIDENT,  KENTUCKY  BLACK 
LUNG  ASSOCIATION,  PIKESVILLE,  KY. 

Ms.  Davis.  I  would  like  to  say  good  afternoon  to  the  chairman 
and  the  Committee  on  Ways  and  Means.  It  is  good  to  be  here. 

First  of  all,  I  would  like  to  introduce  myself  as  president  of  the 
Kentucky  Black  Lung  Association.  My  name  is  Susie  Davis.  I  am 
the  wife  of  a  disabled  coal  miner  and  the  daughter  of  a  coal  mining 
family.  I  welcome  this  opportunity  to  share  my  experiences  and 
opinions  as  it  relates  to  the  coal  mining  industry  and  the  working 
and  retired  coal  miners  of  this  country.  I  have  for  the  past  several 
years  worked  with  retired  miners,  not  only  in  Kentucky  but  across 
the  country,  who  have  needed  the  most  basic  information  about  fil- 
ing the  claim,  and  those  who  have  faced  rejection  which  flew  in  the 
face  of  the  evidence  presented,  whereas  pleas  for  empathy  in  the 
past  have  left  our  people  facing  a  jaundiced  eye  in  Washington.  I 
will  try  to  present  plainly  yet  with  clarity  the  problems  facing  our 
coal  miners.  Specifically  I  will  address  the  importance  of  the  coal 
industry  to  this  country,  the  three  primary  proposals  this  commit- 
tee is  considering,  as  well  as  problems  faced  by  the  coal  miners  in 
safety,  application  for  benefits,  and  comments  on  20  CFR  part  718. 

I  hope  that  this  hearing  is  convened  by  politicians  who  hold  the 
coal  industry  in  a  certain  respect  and  can  appreciate  the  contribu- 
tions it  makes  to  the  economy  of  this  country.  Aside  from  the  union 
and  nonunion  issues,  coal  mining  employs  thousands  of  hard  work- 
ing people,  all  of  who  have  families  dependent  upon  that  income. 
Coal  directly  and  with  its  byproducts  generates  many  benefits, 
uses,  and  applications  outside  the  utility  arena.  Please  see  exhibit 
1.  As  an  energy  resource,  this  country's  coal  reserves  are  the  larg- 
est in  the  world.  Also,  exhibit  2.  There  should  be  no  doubt  that 
both  the  resource  and  the  coal  mining  industry  are  worth  protect- 
ing. 

Now,  let  us  comment  on  the  specific  proposals  which  this  com- 
mittee wishes  to  address.  Our  position  regarding  reachback  compa- 
nies is  that  neither  any  past  coal  operation  in  that  category  nor 
any  simply  wishing  to  export  should  be  exempted  from  what  other 
companies  have  to  comply  with.  The  issue  is  unchanged  because  we 
are  dealing  with  accountability  for  the  men  mining  the  coal.  The 
miners'  working  environment  is  unchanged  regardless  of  who  he 
works  for. 

Next,  why  would  you  exempt  any  coal  operation,  regardless  of  its 
size,  from  being  responsible  to  its  working  force?  Again,  I  want  you 
to  focus  on  the  individual  coal  miner.  Consider  that  with  a  reduced 
responsibility  for  the  small  operation  there  could  be  additional 
shortcuts  in  safety  above  what  they  are  already  ignoring.  Where 
and  how  would  the  small  coal  mining  operation  be  held  account- 
able? It  is  an  established  fact  that  maverick  operations  which  rush 
into  an  area,  mine  its  coal  and  leave,  operate  with  minimum  con- 
cerns for  Federal  guidelines.  Their  primary  function  is  profit,  inde- 
pendent of  the  operational  safety.  Do  not  allow  them  to  maximize 
profit  by  minimizing  accountability.  It  is  your  responsibility  to  pre- 
vent this  from  happening. 
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The  third  of  your  proposals  for  consideration  gets  our  praise  and 
endorsement  for  granting  tax  credits.  The  key  element  in  this  pro- 
posal is  that  there  may  be  some  mechanism  which  checks  and  vali- 
dates that  companies  granted  tax  credits  are  in  effect  contributing 
to  the  United  Mine  Workers  Combined  Benefit  Fund.  The  quid  pro 
quo  of  the  tax  benefit  and  the  benefit  to  the  fund  has  to  be  secured. 

Allow  me  to  shift  my  focus  to  the  problems  experienced  by  the 
retired  and  disabled  coal  miner  who  has  the  courage  and  strength 
to  apply  for  benefits.  I  can  find  no  eloquent  phrase  to  describe  what 
the  process  of  applying  for  benefits  is  like  other  than  "merry-go- 
round."  Pervasive  with  all  applicants  and  the  general  public  is  the 
understood  attitude  of,  "it  is  us  against  the  company  doctor."  Nu- 
merous are  the  occasions  where  the  miner's  physician  of  record,  his 
family  doctor,  has  felt  that  the  patient  who  he  has  cared  for  over 
the  years  has  a  definite  disability,  only  to  have  a  hired  physician 
in  the  applicant  process  state  he  does  not.  The  physician  who  sees 
the  miner  one  time  has  total  authority.  Something  is  definitely 
wrong  with  the  exclusion  of  the  family  doctors  opinion.  These  appli- 
cants are  placed  in  a  cycle  of  long  trips  for  tests  versus  the  same 
test  which  could  be  done  locally.  Repetitive  and  sometimes  painful 
tests  such  as  blood  gasses,  exhaustive  exercise  tolerance  procedures 
notwithstanding  countless  x  rays,  and  breathing  tests  cost  money, 
and  are  an  albatross  the  coal  miner  has  to  endure.  All  of  these  pro- 
cedures lack  100  percent  scientific  accuracy.  The  American  Medical 
Association  has  documented  the  fact  that  these  tests  are  limited  in 
scope.  Please  go  to  exhibit  3.  Please  explain  how  the  Labor  Depart- 
ment can  independently  develop  their  own  standards  which  ignore 
the  AMA's.  How  is  this  fair?  No  wonder  the  average  coal  miner 
feels  the  system  is  stacked  against  him. 

Now  I  would  like  to  focus  your  attention  to  the  continuing  dust 
and  safety  problems  which  plague  the  coal  mining  industry.  See  ex- 
hibits 4  and  5.  Much  attention  has  been  paid,  and  correctly  so,  to 
the  fact  that  coal  dust  is  a  primary  factor  in  contributing  to  black 
lung.  We  feel  that  respirable  dust  is  and  will  always  be  a  problem 
in  and  around  the  mines.  However,  there  are  other  factors  preva- 
lent in  the  mines  which  the  coal  miners  are  exposed  to  which  con- 
tribute to  lung  disease  and  other  disorders.  For  example,  did  you 
know  that  arsenic  is  present  in  the  breatheable  atmosphere  of  the 
coal  mine?  Aside  from  arsenic,  there  are  other  metals,  chemicals 
and  ever  present  dust  which  are  not  tested  for.  We  feel  there  needs 
to  be  more  studies  of  the  total  working  environment  in  and  around 
the  coal  mining  areas.  It  would  seem  to  us  an  error  to  dismiss  the 
coal  miner  who  has  cancer  of  the  lung  because  he  has  a  history  of 
cigarette  smoking,  when  he  has  been  exposed  to  potential  res- 
pirable carcinogens  in  the  work  area.  Of  interest  is  the  fact  that 
lung  cancer  is  treatable,  but  pneumonconiosis  is  not.  Combine 
these  facts  with  the  consideration  that  there  is  poor  enforcement 
regarding  dust  sampling  and  general  safety,  and  there  is  the  im- 
pression that  a  larger  problem  exists.  We  need  more  emphasis  on 
safety,  its  enforcement,  and  a  judiciary  which  gives  more  than  a 
slap  on  the  wrist  for  offenders. 

Finally,  we  want  to  address  the  act  itself,  20  CFR  part  718.  The 
very  promises  in  20  CFR  part  78  and  the  benefits  which  are  sup- 
posed to  come  out  of  the  act  are  being  denied  to  the  coal  miners. 
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Interfering  middlemen  have  mucked  the  process  up  to  the  point 
where  miners'  claims  are  outstanding  for  years  without  a  hearing. 
Profiteering  attorneys  and  the  automatic  rejection  and  appeal  by  a 
coal  company  toward  an  award  create  a  tremendous  snafu  with  the 
entire  system. 

The  language  in  20  CFR  itself  needs  to  be  changed  for  the  follow- 
ing reasons:  If  a  coal  miner  has  30  to  40  percent  impairment  from 
lungs,  70  to  60  percent  impairment  of  either  his  back  or  a  heart 
problem,  and  both  conditions  are  prone  to  miners,  the  miner  is  ba- 
sically unemployable.  Yet  he  is  not  totally  disabled  and  cannot 
draw  benefits  to  support  himself  or  his  family.  The  Federal  agency 
awards  for  the  breathing  problem  while  the  State  awards  for  the 
back  or  heart.  We  suggest  you  need  to  blend  the  efforts  of  both 
agencies  under  one  roof  and  eliminate  the  logjam  between  respon- 
sibility and  compensation.  Allow  the  coal  miner's  family  physician 
to  have  input  into  the  decision  on  whether  a  claimant  should  have 
the  award  he  seeks.  Reduce  or  eliminate  the  B-reader  issue,  consid- 
ering the  limited  value  of  chest  x  rays  because  of  the  fact  in  AMA 
guidelines,  and  false/negative  value  of  the  x  ray.  Consider  the  total 
person,  his  complaints,  and  again,  the  family  physician.  Most  of  all, 
simplify  the  language  in  the  act,  make  it  responsive  to  the  total 
picture  of  the  applicant,  and  not  base  the  decision  on  limited  lab 
testing  alone. 

If  you  would  allow  me,  please,  I  have  a  picture  of  a  coal  miner 
here  I  would  like  to  attach  to  my  testimony  as  an  exhibit.  This  is 
a  coal  miner  before  he  became  ill  and  was  very  sick,  and  plagued 
with  black  lung  and  cancer.  This  is  a  picture  of  the  coal  miner  now. 
This  also  is  a  picture  of  a  lung  that  has  already  been  tested,  taken 
from  this  coal  miner.  I  have  two  to  enter  as  exhibits  today,  just  to 
let  you  have  a  good  look  at  what  black  lung  is. 

Mr.  Payne.  Without  objection,  we  will  enter  those  into  the 
record. 

Ms.  Davis.  In  conclusion,  let  me  thank  you  for  allowing  me  this 
input  and  for  the  consideration  of  your  time.  Also  let  me  extend  an 
invitation  to  you  to  send  a  factfinding  team  to  come  to  the  coal 
fields  and  explore  some  of  the  issues  we  have  brought  up.  But  last, 
we  implore  you  to  support  and  pass  H.R.  2108. 

Thank  you  very  much  for  allowing  me  to  be  here  today  to  give 
this  testimony. 

[Attachments  to  the  prepared  statement  follow:] 
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Old  King  Coal 


A  coal  miner  goes  in  a  deep  dark  hole, 

He  lives  his  life  as  a  human  mole. 

He  works,  he  sweats,  and  he  moves  about, 

Working  like  a  slave  to  send  the  coal  out. 

One  thing  I'd  like  to  get  under  your  hat, 

Is  he  sends  out  coal,  but  he  sends  more  than  that. 

Now  my  friends,  you  may  not  believe  this 

But  anyway  just  check  my  long  list. 

If  you  still  have  doubts  check  another  media, 

By  name — The  World  Book  Encyclopedia. 

The  coal  he  sends  out  goes  to  the  mill, 

And  helps  in  the  production  of  steel. 

You  can  take  this  tip  from  me — 

King  Coal  helps  make  TNT. 

King  Coal  pulls  off  another  caper, 

He  helps  in  the  production  of  paper. 

Yor.  turn  on  your  lights  with  such  simplicity 

Old  King  Coal  helps  bring  that  electricity. 

The  next  time  you  have  a  headache, 

Remember  King  Coal  helps  make  the  aspirins  you 

take. 
When  you  read  the  newspaper,  just  think, 
Old  King  Coal  made  the  printer's  ink. 
Electricians  give  King  Coal  appreciation, 
He  helps  make  electrical  insulation. 
Painters,  don't  you  know  King  Coal's  a  winner 
He  helps  make  your  paint  thinner. 
Iron  workers,  your  business  would  have  no  soul, 
If  it  wasn't  for  the  work  of  Old  King  Coal. 
King  Coal  makes  waterproofing 
And  Old  King  Coal  makes  building  roofing. 
He  makes  insecticides  to  kill  the  bugs, 
Doctors,  King  Coal  makes  sulfur  drugs. 


Alison  Bradley,  age  10 

daughter  of  David  Bradley 

L.U.  1602,  Dist.12,  Junction  City,  III. 

And  farmers,  I  know  it'll  give  you  a  thrill, 

To  know — he  makes  fertilizer  for  your  field. 

King  Coal  makes  fire  retardants,  he's  no  clown; 

He  keeps  homes  and  businesses  from  burning  down. 

It's  absolutely  fantastic, 

He  helps  make  plastic. 

I  must  keep  talking,  but  don't  think  I'm  rude. 

He  makes  preservatives  for  food. 

Ladies,  you  may  not  believe  me,  but  I  declare 

King  Coal  helps  make  the  nail  polish  you  wear. 

Just  hold  on  friends,  because  there's  more 

He  helps  make  the  linoleum  for  your  floor 

And  pilots,  don't  look  at  me  so  mean, 

King  Coal  makes  aviation  gasoline. 

King  Coal  fills  so  many  needs. 

He  even  makes  a  chemical  to  kill  weeds. 

1  don't  have  the  time  and  that's  a  shame, 

'Cause  there's  many  other  things  I  failed  to  name. 

At  this  point  I  bring  my  poem  to  an  end, 

With  a  thought  in  my  mind,  1  give  a  grin   • 

I'm  glad  the  "coal  folks"  decided  to  hire  m<\ 

But  for  a  poem  like  this,  they  ought  to  retire  me. 

<    Dennis  E  Prilihctt.  1973 
L.U.  192K.  Dim  20.  Birmingham,  Ala. 
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fTwo  plead  guilty 
to  false  samples 


PIKEVILLE,  Ky.  (AP)  — 
Three  men  and  one  company 
have  pleaded  guilty  to  falsify- 
ing coal-dust  samples  meant 
to  protect  miners  against 
black  lung  and  explosions,  an 
official  said  Thursday. 

Claude  Stamper  of  Pikeville 
faces  five  years  in  prison  and 
up  to  a  $250,000  fine  following 
his  conspiracy  plea  Wednes- 
day in  U.S.  District  Court, 
Assistant  U.S.  Attorney  H. 
Davis  Sledd  said  Stamper 
admitted  that  he  submitted 
false  samples  on  behalf  of  28 
coal  companies  between.  Janu- 
'  try  1989  and  April  1991. 

His  business,  Stamper 
Technical  Services  Inc.,  faces  a 
fine  of  up  to  $500,000.  Stam- 
per employee  Marvin  Ray 
Leslie  pleaded  guilty  Wednes- 


day to  a  misdemeanor  charge 
and  could  be  sentenced  to  a 
year  in  prison  and  a  $100,000 
fine. 

In  a  separate  case,  Glenn 
Kidd  of  Martin  in  Floyd 
County  also  pleaded  guilty  to 
four  misdemeanor  counts  of 
filing  false  samples  for  18  com- 
panies between  June  1989  and 
May  1992.  Kidd,  the  owner  of 
Kidd  Technical  Services,  faces 
up  to  a  year  in  prison  and  a 
$100,000  fine  on  each  count 

Sledd  said  sentencing  dates 
have  not  been  set.  All  of  the 
defendants  were  indicted 
March  4. 

The  cases  are  connected 
with  a  U.S.  Department  of 
Labor  investigation  launched 
two  years  ago  into  alleged 
widespread  cheating  in  the 
dust  monitoring  program. 


U.S.  first  in  coal  reserves 

I  The  United  States  claims  -more  coal  reserve*  than  «my 
t  other  nation  in  the  world,  according  to  the  Wcrrld  Energy 
^Councils  Survey  of  Energy  ResourceE. 

Th«  U.S.  "Energy  Information  Administration  said  the 
.energy  contained  in  the  nation's  coal  reserves  axceeds  thai 
JH>f  both  world  oil  and  natural  gas  reserves.  •  .  " 

t    U.S.  reserves,  including  bituminous,  sob-bituminous  and 
anthracite  coals,  number  approximately  230  bilbon  tons  — 
)  29  percent  of  the  world  total. 

The  former  Soviet  Union  ranks  second  with  155  billion 
tons  and  20  percent  of  the  total 

China  rank*  third  with  106  billion  tons  and  13.5  percent 
.   of  the  total  world  reserves. 

Coal  is  recognized  as  the  fuel  of  choice  by  electric  utilities 
in  the  United  Stales.  It.generated  over  55  percent  of  the 
electricity  generated  in  the  nation  during  1991. 


7  bodies 
brought 
out  of  mine; 
1  still  inside 

By  Lee  Mueller 

Herald-Leader  staff  writer 

NORTON.  Va.  —  The  bodies  of 
seven  coal  miners  killed  in  an 
explosion  a  mile  underground  wre 
recovered  last  night.  An  eighth 
body  was  still  inside  when  search 
ers  were  forced  to  leave  the  mine 
because  of  a  dangerous  gas  build 
up. 

Relatives  waiting  for  word 
about  the  miners'  fate  were  sobbing 
as  mine  officials  announced  the 
deaths  about  9 


It  appeared  the  seven  miners 
whose  bodies  were  recovered  died 
where  they  had  been  working,  said 
Bill  Tartersall,  assistant  VS.  labor 
secretary  for  mine  safety  and 
health. 

Tanersall  said  he  couldn't  com- 
ment on  the  prospects  of  going 
back  into  the  mine  to  search  for  the 
eighth  miner. 

The  explosion  early  Mondav  at 
the  Southmountain  Coai  Co 's  No.  3 
mine  apparently  occurred  when  the 
men  were  mining  pillars  of  coal  that 
are  left  from  earlie-  mining  and 
hold  up  the  roof.  Miners  back  out  of 
the  area  as  they  remove  the  coal 
columns.  When  the  roof  collapses. 
th<  flow  of  fresh  air  into  the  mint 
can  be  disrupted  and  le..-1  to  a 
buildup  of  methane  ga;  and  coal 
dust  Anv  spark  can  set  off  at, 
explosioi). 

li  was  the  worst  nut-.iiip  disarm 
in  Yirpini;  Finn  1957.  when  37 
miiiers  were  killcJ  a:  oik  linn 

lli>  eiirln  miner:-  had  btv: 
trapped  suit,  earh  Monday  when 
at  explusiiKi  ripi-r1  throup!.  (hi 
miii. 

Mos;  family  mrniU-:.-  had  I..--- 

li'T      t!..  '    111!     nun,'-     w.i.ilt'     U 
ln:r.!l   nhvi    whr:)    re-  hi    (:';.-:- 
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,    CLis  S- Impairment  of  Miulc Man-25r'r3S%:  Roentgeii- 

opjms  of  Ihc  chest  nus   l.c  normal,  bul  usually  aie  not 

Dyspne  i  does  not   occur  ji  :csi  bul  docs  occur  during  lire 

usual  activitier  of  daily    living    However,  the  patient  can 

walk,  a  mjle  at  hu  ov.  n  pace  without  dyspiica,  although  lie 

cannoi  keep  pace  on  Ihc  level  Willi  others  of  the  same  age 

v  and  body  build    Values  obtained  Iroin  tests  of  ventilatory 

;      function  are  in  the  range  ol  55%  to  707i of  the  predicted 

/    normal  values  for  the  paneni's  age,  sex,  and  height.  Arterial 

/      oxygen    saturation,    when    performed    at    rest    and    afitr 

exercise,  is  usually  68%  or  greaier. 

Si-nip'.t.  A  4v  yej.^.J  *.  email  ctmlptaifli  *>'  chronic  pruducllei: 
cou/i  Unrr  clildhood.  frequent  "  !..sl  .-olds'  wi'r-  '-•:.-,  ir.il 
J:oi  ncal  :-i  breati  and  w  lectins  on  wailing  two  blocks  on  the  level 
wr.n  olhen  or  climbing  moii-  than  six  ui  seven  sups  She  has  tiled 
easily  duiinj;  the  pi,t  five  yerus.  She  e»pelien"*!l  nocturnal  episodes 
of  wheeling,  produebve  paroxysmal  .ougji,  and  orthopnea  for  a 
-cl  or  more  »i  a  nine  when  she  lus  "chest  colds."  One  such 
.episode  began  three  days  txiorc  me  present  iAa»iij.a:.c.-.. 

Roentgenograms  of  t lie  chest  rrveai  I'lominenr  confluent  v.isiul.i 
markings  in  boll,  lung  baas,  wilh  downward  reuaclion  of  the  hil.il 
shadows  and  relative  radiulucenc)  of  i lie  upper  lung  fields  l.O.  is 
interpreted  as  normal.  On  physical  examination,  she  is  5  feel  2 
inches  (157.5  cm)  tall,  anil  weighs  IN  lb.  (51.8  kg).  Moist  rale  rale 
heard   in   the   lung   bases  anteriorly   and  posteriorly.  Tncrc  is  pro- 


longed  wheeling  cxpualion  tluoughout,  v. 
in  the  upper  lung  fields.  She  cuuglu  fieqi 
anon.  There  is  no  evidence  ol  cardtoveu  iili 
IcslI  of  ventilatory  function  weir. 


ant  breath  iowiJi¥ 


.Mi  Jut 

nitty   ilu/inr   iri 

i  abnurmiiii).  I 

\ 


Observed  Re.ulls      ».  of  1'iedn  led 
Before  anJ  Aflei  Before 

bi,.... :.;  J ilslfii       Bronelioddalor 
l>.9  liters    1.0  burs         35",. 
I.tj  Uuis   2.2  liters         65'; 


rtic  patient  relumed  two  weeks  later  when  Ihtf  exacerbation  pi 
ugh  and  bronchospasm  had  subsided  Al  llul  lime,  the  lesillls  of 
is  ol  vcnldaloiy  function  were: 


In  Jil  icd  Normal 

KEV,  0 

2.55  ± 0.3.10 liler 

1  VL 

2.76  10.371  bier 

Credit  led  Nmmal 

,-yi......  ..._•   ...     ;;       ■-  „,  ;   coined 

I  .  V  ,  o           -'-55  iU.3jflli.cu 

I.J  lih-rs                      5.'  . 

I'VC                2.  "'(a  10.371  biers 

2.2  liters                    so-; 

Diopiosis.  -Chronic     bdateral 

I'lnnchlcClasis.      reruricill      acute 

bronchitis  with  hiuncliospastu.  . 

..ii  recent  exacerbation. 

impair mttxl.-  35'^  inipamnent 

of  whole  nun. 

nitniviion.  -Tins    paii.-m    has 

bo:h    restiietivc   and   obstructive 

VentlUtUI)    defect,   III.    ut.s.rticli 

c  clement  piedonnnjti.i}'    ri  ...... 

accuialc    idea    of    lite    rxlenl    u 

her  icspiijloiy  inipairinenl   was 

obtained  by  melting  her  afiei 

he  aeul.    lespiralory  infection  iiad 

subsided.  Although  her  HVC  w 

s  l.'teo  nil',.,  ol  predicled.  Iwr  one- 

second  toreed  cxpnalury  volume 

was  s-riK  55',:  of  predicted,  winch 

clearly  demonslraled  the  presen 

.e  of  an  cbslruclive  airway  defect. 

TABLE  8-CLASSES  OF  RESPIRATORY  IMPAIRMENT 
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A(jp»ir»iiCii 


r 


OX  Impairment 

ll.eic  rr...y  be  evi- 
dence ot  healed  or 
inactive  chesl.dis- 
ease  including,  for 
ex-ample,  minimal 
nodular  silicosis 
oi  pleural  scais. 
Wh 


I    UCCu 


Tama  ~«  Var^ila-.-ry  function- 
(At  least  two  ihould  be  performed  I 
FEV,  0  Nolle,-.. 

FVC  C<  P'fdirl 

MVV 


Arterial  Ovyg 
Saturation 
(wbe-  pi.- 
lormedl 


Nor  applicable 


10*/>-20%  Impair 


Does  not  occur  at 
rest  and  seldom 
occurs  during  the 
performance  ol  the 


i  ol 


daily  in 


ng.  The 


pec 

t   w.I 

l  persons  c 

iin 

>e  age 

and  body 

bu 

d  on 

the  level 

w.t 

houl 

breathless- 

ness.  but 

no,  on 

pr«dn.ieti. 
Not  applicable 


25%-35%tmpa.r 

May  bu  normal 


Does  not  occu'  at 
rest  but  does  occur 
during  the  usual 
activities  ol  Oaiiv 
living.  However,  the 
patient  can  walk  a 

wiihoui  dysnpea  al- 
though he  cannot 
keep  proi.e  On  ihc 
level  with  others 
of  the  same  aoc 
eind  booy  build 


5.-.%-70%  ol 
predicted 


•Jwohy  do"*  or 
greater  at  rest 

and  after 


Class  4 

SO  ".-70%  In. 


Occurs  during  such 
activates  as  climbing 
one  flight  ol  stairs 
Or  walking  100  yards 
on  iht  level,  on  less 


predicted. 

UsujM>  less  tha->83% 


"Tables  2  through  7  givt  predicted  normal  values  *or  then--  measurenu 
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4€UR  HEALTHS  SAFETY 


Dust  Fraud  Fallout  Continues 


i 


n  the  continuing  fallout 
from  the  federal  respirable 
f  dust  fraud  investigation,  the 

union  has  criticized  the  minimum 
sentences  given  to  some  violators.  In 
May  a  federal  judge  sentenced  eight 
individuals  who  pleaded  guilty  to 
felony  charges  of  sending  false  dust 
reports  to  MSHA  through  a  lab  in 
Grundy,  Va.,  to  3  months'  home 
incarceration,  60  hours'  community 
service  and  2  years  of  probation. 

"Three  months  of  watching 
daytime  TV  is  not  an  adequate 
penalty  for  risking  somebody's  life." 
said  the  union's  health  and  safety 
administrator,  Joe  Main. 

In  April  1991  the  federal  Mine 
Safety  and  Health  Administration 
(MSHA)  announced  that  its  20- 
month  investigation  had  uncovered 
rampant  dust  fraud  in  the  coal 


industry.  The  agency  fined  more  than 
500  coal  operators  some  $7  million 
for  tampering  with  dust  sample 
cassettes.  The  cassettes  arc  used  to 
record  the  level  of  dusi  in  the  mine 
and  ensure  that  that  level  meets  the 
standards  of  the  1%9  law  intended  to 
prevent  miners  from  acquiring  the 
debilitating  disease  black  lung. 

Since  MSHA's  announcement  of 
the  civil  lines  last  year,  the  Justice 
Department  has  brought  charges  of 
criminal  dust  fraud  against  X5 
individuals  and  companies  in  its 


ongoing  investigation.  So  far  at  least 
44  individuals  at  some  33  mining 
operations  in  West  Virginia,  Virginia 
and  Kentucky  have  pleaded  guilty  to 
conspiracy  to  defraud  the  federal 
government. 

The  maximum  penalty  for  the 
guilty  plea  is  a  $250,000  fine  and  5 
years  in  prison.  Not  all  of  the  indi- 
viduals have  been  sentenced,  but  so 
far  most  have  received  fines  between 
$  1 .000  and  $25,000  and  have  been 
placed  on  probation  and/or  brief 
house  arrest. 

To  date  only  one  individual,  the 
president  of  Triangle  Research  Inc., 
has  been  sentenced  to  serve  prison 
time.  He  was  sentenced  in  February 
to  15  months  in  prison.  3  years' 
probation  and  a  $5,000  fine  after 
admitting  his  company  had  funnelled 
hundreds  of  false  respirable  dust 


DUST  FRAUD: 
In  1990,  MSHA 
announced  it  had 
found  thousands  of 
altered  dust 
cassettes  (far 
right).  The  agency 
cited  over  500 
operators  for 
violating  the  law. 
Since  then  the 
Justice  Department 
has  brought 
criminal  charges 
against  85 
companies  and 
individuals. 


samples  to  MSHA  on  behalf  of 
numerous  Appalachian  operators. 

Meanwhile  MSHA  has  said  it  will 
hire  as  many  as  40  full-time  inspec- 
tors for  its  respirable  dust  program  in 
fiscal  year  1 993.  The  UMWA  contin- 
ues to  call  for  a  complete  overhaul  of 
the  agency's  dust  program  and  is 
developing  a  model  plan  that  would 
ensure  an  accurate,  timely,  tamper- 
resistant  and  strongly  enforced 
program.  The  union  is  also  pursuing 
a  screening  method  that  would  flag 
suspicious  dust  samples. 


Ill 
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Ms.  Janice  Mays 

Chief  Counsel  and  Staff  Director 

Committee  on  Ways  and  Means 

U.S.  House  of  Representatives 

1102  Longvorth  House  Office  Building 

Washington, D.C.   20515 


I  would  like  to  comment  briefly  on  the  discrepancies  in  the  current  Black  Lung 
disability  act  and  how  it  effects  the  coal  miners  and  businesses  such  as  mine. 
I  have  been  in  the  profession  of  home  health  care  since  1979,  and  have  worked  in 
the  State  of  West  Virginia  providing  Home  Oxygen  services  as  well  as  other  forms 
of  pulmonary  care.  It  is  not  infrequent  for  me  to  have  referred  a  patient  requiring 
equipment  from  oxygen  to  simple  breathing  equipment , and  I  have  to  put  up  with  the 
run  around  as  to  which  payor, state  or  federal  will  assume  responsibility  for  the 
coal  miner  referred  to  me  for  hone  care.  There  have  been  cases  where  I  have  been 
unable  to  collect  for  up  to  a  year  because  the  various  agencies  cannot  decide  between 
themselves  who  should  pay  the  bill. I  am  providing  a  prescribed  service  by  the  patients 
physician, and  have  to  endure  costs  related  to  maintaining  the  patients  equipment, yet 
am  unable  to  be  re-imbursed  in  a  timely  fashion. 

Department  of  Labor  guidelines  are  so  tight  it  makes  even  wanting  to  provide  equipment 
to  a  DOL  beneficiary  strenuous  at  best.  Medicare  has  a  system  which  allows  the  flexibility 
to  allow  written  opinion  from  the  attending  physician  in  lieu  of  the  strict  blood  gasses 
required  by  DOL.  Why  can't  the  black  lung  program  have  the  same  attitude  as  the  Medicare 
carrier, and  show  a  concern  for  the  total  patient  and  not  just  some  clinical  exam  and 
test. 

I  would  hope  that  the  panel  reading  this  letter  and  considering  making  changes  would  at 
least  break  up  this  confusing  mess  of  just  who  is  responsible,  and  show  some  concern  for 
the  patient. 

Thank  you, 

jgh",P£eside 
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Mr.  PAYNE.  Thank  you  very  much  for  coming  from  Kentucky  to 
give  that  testimony.  We  appreciate  it  very  much. 

Mr.  Brennan,  it  has  been  contended  that  the  actual  costs  of  pro- 
viding benefits  for  coal  miners  and  their  dependents  have  been  sig- 
nificantly lower  than  the  projected  costs,  and  those  projected  costs 
have  been  incorporated  into  tnis  new  legislation. 

If  this  is  correct,  how  will  the  lower  costs  be  reflected  in  terms 
of  the  actual  financing  of  benefits  as  required  under  the  new  legis- 
lation? 

Mr.  Brennan.  There  are  a  couple  of  responses  to  that.  First  of 
all,  the  legislation  assumed  1992  costs,  which  are  the  latest  up  to 
date  costs.  Second,  it  is  certainly  not  in  our  interest,  in  the  BCOA's 
interest  or  in  the  signatories'  interest  or  anyone's  interest  in  that 
fund  to  have  rates  that  are  higher  or  costs  that  are  higher  than 
they  absolutely  have  to  be. 

We  certainly  as  BCOA  and  certainly  the  other  reachbacks  I 
would  assume  would  work  very  hard  to  keep  costs  down. 

However,  we  don't  know  yet  what  the  costs  actually  will  be  be- 
cause Social  Security  hasn't  finished.  We  don't  know  yet  how  the 
formula  is  going  to  work.  What  we  do  know  is  that  the  information 
that  was  included  in  the  act  was  the  latest  up  to  date  information. 

What  we  do  know  is  that  BCOA  and  all  the  other  folks  are  work- 
ing very  hard  to  keep  those  rates  as  low  as  possible,  and  that  if 
in  fact  there  is  a  major  buildup  in  assets,  I  suspect  you  will  see 
us  back  here  very  quickly. 

Mr.  Payne.  So  in  terms  of  any  specific  recommendations,  you 
have  not  determined  or  at  this  point  there  is  no  reason  for  you  to 
consider  what  recommendations  might  be  made  if  there  were  a  dif- 
ference between  actuality  and 

Mr.  BRENNAN.  I  think  it  is  too  early.  I  think  the  Congress  acted 
on  the  best  information  they  had  available.  I  think  we  are  in  a 
transition  period  right  now  where  we  really  don't  know.  The  only 
thing  we  do  know  is  a  conceptual  thing. 

We  want  that  rate  consistent  with  the  delivery  of  the  promised 
quality  medical  care.  We  want  that  rate  as  low  as  we  can.  We  want 
the  trustees  of  the  funds  to  operate  as  efficiently  and  effectively  as 
they  can  and  then  we  will  see  what  happens. 

Mr.  Payne.  The  issue  of  equity  and  fairness  has  come  up  during 
this  hearing  on  a  couple  of  occasions.  And  to  that  end,  what  is  the 
rationale  for  imposing  the  financial  obligation  en  companies  who 
were  not  a  party  to  any  contract  under  which  these  lifetime  health 
benefits  were  promisee!,  or  who  made  provision  for  the  financing  of 
these  benefits  they  terminated  their  contractual  obligation? 

Mr.  BRENNAN.  I  think  there  are  a  couple  of  answers  to  that. 
When  we  came  to  Congress  last  year,  we  told  Congress  that  the 
health  and  retirement  fund  program,  the  medical  care  program  as 
it  was  then  structured  could  not,  could  not  survive.  That  is  our  po- 
sition. 

In  the  debate  that  went  forward,  Congress  had  three  choices. 
Congress  could  see  the  benefits  to  the  retirees  either  cut  or  elimi- 
nated. That  was  a  choice  that  Congress,  nor  anyone  that  I  know 
of,  accepted  or  wanted  to  do.  Congress  could  impose  the  cost  of  the 
program  on  the  industry  as  a  whole  or  on  a  segment  of  the  indus- 
try where  there  was  a  nexus  of  people  receiving  benefits  and  com- 
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panies  who  at  one  point  had  employed  those  people,  or  Congress 
could  look  to  the  Federal  Treasury  in  one  form  or  another. 

Congress  chose  the  second  choice.  Congress  chose  in  effect  to  say 
that  if  you  at  any  point  were  a  part  of  this  program,  if  you  at  any 
point  had  an  agreement  that  provided  medical  benefits,  we  are 
going  to  assign  to  you  certain  of  the  responsibilities  to  pay  for  that. 

Now,  the  equity  is  very  simple.  It  isn't  fair  to  ask  a  declining 
number  of  coal  companies,  most  of  whom  are  paying  for  their  cur- 
rent liability  and  continuing  to  carry  the  orphan  population,  it  isn't 
fair  to  ask  them  to  continue  to  pay  other  people's  bills. 

What  the  Congress  finally  decided  was  this;  the  people  who  were 
a  part  of  the  problem  would  pay  for  this  closed  group  until  history 
was  finally  taken  care  of. 

The  fairness  argument  that  has  been  made,  and  the  fairness  ar- 
gument that  has  to  be  made  is,  we  have  a  program.  That  program 
will  continue  to  provide  medical  care  for  certain  retirees  for  the 
rest  of  their  lives.  The  issue  is  whether  the  small  dwindling  group 
is  going  to  pay  for  it  or  is  it  going  to  be  a  broader  program.  Con- 
gress came  down  on  middle  ground.  Rather  than  an  industry  pro- 
gram, they  assigned  it  to  companies  who  had  a  responsibility,  like 
black  lung  and  other  things. 

Mr.  Payne.  Well,  and  as  you  have  heard  Mr.  Pickle  and  others 
express  concern  about  some  of  those  we  will  be  hearing  from  today 
and  what  these  allocations  in  terms  of  the  liabilities  might  do  to 
those  companies. 

I  had  asked  earlier  of  Treasury  if  there  would  be  some  way  to 
mitigate  against  a  situation  where  these  liabilities  were  greater 
than  these  companies  could  stand  in  the  short  or  the  long  term  and 
they  were  reluctant  to  commit  to  any  such  action.  Would  you  com- 
ment on  that? 

Do  you  think  in  the  event  that  the  amount  that  is  allocated  to 
a  particular  company  is  more  than  that  company  is  able  to  bear, 
would  you  feel  that  there  ought  to  be  some  way  to  deal  with  that 
both  in  the  short  and  in  the  long  term? 

Mr.  BRENNAN.  I  think  the  answer  to  that  is  that  the  coal  indus- 
try is  a  competitive  business.  Congress  decided  that  this  segment 
of  the  coal  industry,  the  group  that  had  been  connected  with  the 
program  is  going  to  pay  for  it.  Anything  that  you  do  short  of  bring- 
ing in  Federal  money — one  way  or  the  other,  anything  that  you  do 
is  going  to  impose  a  burden.  If  you  let  people  out,  the  reachbacks 
out,  the  retirees  don't  go  away.  They  are  still  there.  And  the  bur- 
den is  imposed  on  a  smaller  and  smaller  group  of  people. 

I  represent  the  major  employers  in  this  coal  industry  but  I  also — 
but  the  contract  that  we  signed  also  covers  many,  many  members 
of  small  size,  and  their  economic  burdens  and  their  competitive  po- 
sitions are  also  at  issue  here.  It  is  a  question  of  how  to  make  the 
burden  equitable  and  how  to  broaden  the  base  so  it  can  be  carried. 

The  coal  industry  is  competitive  and  will  be  competitive,  and 
there  will  be  economic  problems.  In  this  case  we  think  that  the 
folks  who  were  there  when  the  problem  was  created,  who  had  obli- 
gations, should  pay  for  those  obligations. 

Mr.  Payne.  If  what  we  heard  earlier,  in  terms  of  the  actual  cost 
being  less  than  what  is  projected  and  there  are  some  opportunities 
for  some  relief  in  the  bill  without  passing  the  cost  along  to  others, 
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as  a  matter  of  equity,  would  you  think  that  those  companies,  who 
again  were  involved  in  the  reachback  period,  do  you  think  that 
they  would  be  the  ones  that  we  should  look  to  in  order  to  provide 
some  relief? 

Mr.  Brennan.  No,  I  don't.  Two  points.  Again  BCOA  wants  those 
costs  to  be  as  low  as  they  possibly  can  be.  BCOA,  in  the  appoint- 
ment of  one  of  its  trustees  to  the  Combined  Fund,  went  out  and 
retained  a  person  who  is  an  expert  in  medical  care  because  we 
wanted  those  costs  to  be  as  low  as  they  possibly  can  be.  But  once 
you  get  there,  no  matter  where  the  level  is,  you  are  going  to  impose 
whatever  burden  it  is  on  either  a  small  and  dwindling  group  or  a 
larger  group  that  are  better  able  to  take  care  of  it. 

If  you  impose  on  it  on  the  small  and  dwindling  group,  at  some 
point  the  program  will  collapse.  You  have  to — the  crux  is  not  the 
cost  of  the  program,  the  crux  is  the  companies  who  are  involved  in 
it  paying  for  it.  And  to  the  extent  you  have  a  smaller  and  smaller 
group  paying  whatever  the  cost  is,  it  eventually  cannot  survive. 

Mr.  Payne.  And  I  thank  you  for  that,  and  I  think  we  will  be 
hearing  more  from  some  of  those  other  people  who  will  be  paying 
as  we  proceed. 

Mr.  Brennan.  I  expect  you  will,  sir. 

Mr.  PAYNE.  Mr.  Trumka,  under  the  current  provisions  no  provi- 
sion has  been  made  for  miners  who  retire  after  1994.  Given  this 
fact,  what  assurance  is  there  under  the  present  legislation  that 
Congress  will  not  be  asked  to  repeat  this  effort  to  protect  this 
group  of  workers. 

Mr.  Trumka.  I  guess  that  you  have  the  option  to  say  no  to  any- 
thing, and  I  would  assume  that  is  what  you  would  say.  We  would 
not  be  coming  back  if  there  were  any  kind  of  solution  that  could 
have  been  crafted  to  the  collective  bargaining  process. 

One  of  the  Congressmen  asked  earlier  what  obligation  do  you 
have  to  solve  all  problems  to  workers?  Also,  I  think  he  may  have 
misconstrued  this  program.  These  health  and  retirement  benefits 
originated  in  the  White  House  with  a  deal  between  Secretary  of  In- 
terior Krug  and  John  L.  Lewis  under  the  auspices  of  Harry  Tru- 
man. Those  operators — at  that  point  the  mines  had  been  seized  and 
the  Federal  Government  had  them.  That  is  why  this  program  is  so 
unique. 

But  I  guess  one  other  answer  I  would  have  to  that  is  there  is 
much  concern  about  the  precedent  setting  nature  of  this.  If  the 
precedent  that  is  set  by  this  legislation  is  that  those  employers  in 
America  who  promised  their  employees  health  care  benefits  for  life 
and  then  don't  deliver  on  them  are  now  required  to  deliver  on 
them,  I  would  say  that  is  a  very,  very  positive  precedent  for  this 
Congress  to  set. 

Mr.  Payne.  Well,  I  think  it  may  be  a  positive  statement  but  in 
terms  of  a  precedence,  I  would  hope  that  perhaps  that  this  is  not 
a  precedent  that  we  would  establish  for  other  industries. 

Let  me  turn  just  to  one  other  question,  if  I  could,  Mr.  Trumka. 
I  understand  that  the  UMWA  supports  a  companion  to  the  bill  that 
Congressman  Boucher  has  proposed  and  that  I  am  a  cosponsor  of, 
H.R.  1443,  and  it  is  S.  1060,  that  Senator  Robb  is  the  sponsor  of. 
I  don't  know  if  you  would  be  able  to  respond  to  this  at  this  time, 
or  perhaps  later  in  a  written  form,  but  my  question  is,  would  you 
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also  then  support  H.R.  1443  as  it  is  now  written  or  if  there  are 
some  modifications  that  should  be  made  or  recommendations  you 
would  have  about  those  modifications? 

Mr.  Trumka.  First,  your  original  premise  is  incorrect.  The 
United  Mine  Workers  has  never  taken  an  official  position  on  the 
former  legislation  that  was  enacted.  We  think  that  is  totally  sepa- 
rate and  apart  from  this  legislation,  so  we  have  not  taken  a  posi- 
tion. 

Our  position  would  be  that  no  exception  should  be  made  to  this 
act,  to  the  people  that  are  going  to  pay  for  it,  because  once  the  first 
exception  is  made,  as  Senator  Rockefeller  said,  as  representatives 
from  the  Department  of  Labor  and  the  Treasury  and  HHS  have 
said,  the  bill  will  then  unravel.  When  it  unravels,  you  will  have 
roughly  200,000  miners  and  beneficiaries  out  there  that  will  lose 
their  health  care. 

Mr.  Payne.  And  certainly  none  of  us  wants  that  to  happen. 

Mr.  Trumka.  I  appreciate  that. 

Mr.  Payne.  The  question,  though,  is  if  this  was  a  freestanding 
legislation  and  not  associated  with  the  subject  that  we  are  having 
the  hearing  on  today,  and  I  suppose  this  is  somewhat  hypothetical, 
but  in  that  instance,  would  the  UMWA  be  supportive  of  such  legis- 
lation? 

Mr.  Trumka.  I  don't  know  the  answer  to  that.  I  guess  I  would 
have  to  look  more  carefully  at  the  legislation  and  the  possible  rami- 
fications of  it.  What  it  does  is,  it  will  give  people  a  break. 

And  my  understanding  is  that  we  can  make  companies  more 
competitive.  Well,  I  am  always  happy  to  do  that.  We  have  tried  to 
contribute  to  making  companies  more  competitive  through  in- 
creased productivity  and  efficiency.  I  am  not  adverse  to  helping 
American  producers  compete  more  effectively,  either  domestically 
or  internationally.  That  has  been  the  traditional  position  of  the 
mine  workers. 

Mr.  Payne.  Well,  I  thank  you  for  that  and  I  thank  the  panel  for 
testifying.  It  will  be  helpful  to  the  full  committee  as  we  proceed  on 
this  matter  and  thank  all  of  you. 

Our  panel  will  consist  of  Mr.  Helms,  Ms.  Bumgardner,  Mr. 
Templeton,  and  Mr.  See. 

Our  first  witness,  representing  the  Blue  Diamond  Coal  Co.  in 
Knoxville,  Tenn.,  is  Ted  Helms,  tne  president,  and  Mr.  Helms  and 
other  witnesses,  your  entire  statements  will  be  put  in  the  record. 
You  may  proceed  and  summarize  in  any  way  that  you  wish  and  we 
would  ask  you  if  you  could  contain  your  remarks  to  5  minutes, 
please.  Thank  you  very  much. 

STATEMENT  OF  TED  B.  HELMS,  PRESIDENT,  BLUE  DIAMOND 
COAL  CO.,  KNOXVILLE,  TENN.,  AND  ALSO  ON  BEHALF  OF 
NEW  HORIZONS  COAL,  INC. 

Mr.  Helms.  Good  afternoon.  My  name  is  Ted  Helms  and  I  am 
president  of  Blue  Diamond  Coal  Co.  Blue  Diamond  is  an  east  Ken- 
tucky producer  that  was  founded  in  1915.  We  ship  2  to  3  million 
tons  of  coal  per  year.  I  am  also  here  in  behalf  of  New  Horizons 
Coal,  Inc.  They  are  another  east  Kentucky  producer  about  the  size 
of  Blue  Diamond.  Both  Blue  Diamond  and  New  Horizons  are  reor- 
ganized Chapter  11  entities  in  1992. 
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Mr.  Payne.  Go  ahead. 

Mr.  Helms.  The  fact  that  we  are  both  reorganized  entities  re- 
flects the  severely  competitive  coal  industry  conditions  in  central 
Appalachia. 

The  purpose  of  my  being  here  today  is  to  recommend  that  Con- 
gress do  the  following:  Amend  the  Coal  Act  to  exempt  all  signato- 
ries who  last  signed  a  UMWA  contract  before  1971,  and  I  am  going 
to  call  that  group  of  people  the  pre- 1971  signatories. 

Our  research  on  the  Coal  Act  has  focused  on  each  of  the  UMWA 
contracts  since  1950  to  determine  who  promised  what  in  all  of 
those  contracts,  court  decisions  construing  those  agreements,  and 
the  Coal  Commission  report  of  1990.  From  that  research,  we  have 
found  that  the  Coal  Act  financing  formula  is  based  on  one  major 
assumption:  That  all  coal  operators  who  signed  UMWA  contracts 
promised  lifetime  health  benefits  to  UMWA  retirees.  Pre- 1971  sig- 
natories never  made  such  a  promise. 

Let  me  give  you  the  chronological  history,  showing  how  this  li- 
ability evolved  from  the  UMWA  contract. 

The  trustees  of  the  Welfare  and  Retirement  Fund  of  1950  were 
directed  by  the  contract  to  "have  full  authority  *  *  *  with  respect 
to  questions  of  coverage  and  eligibility."  Benefits  were  discre- 
tionary, based  upon  what  could  be  funded  by  tonnage  royalties. 
Who  can  reasonably  or  rationally  say  that  Blue  Diamond's  agree- 
ment, in  1962,  to  contribute  40  cents  per  ton  to  a  discretionary  oen- 
efit  fund  was  a  promise  to  provide  health  care  to  all  recipients  for 
life? 

The  1971  UMWA  contract  was  the  first  agreement  wherein  the 
contracting  parties  began  to  contractually  direct  the  welfare  fund 
trustees.  Under  article  XV  of  that  1971  agreement,  the  following 
statement  was  added:  "The  trustees  shall  be  governed  by  benefit 
priorities  as  agreed  to  by  the  contracting  parties."  And  a  list  of  ben- 
efit priorities  was  attached  as  addendum  II  to  that  contract. 

The  1974  agreement  added  the  principal  provisions  of  the  health 
and  retirement  benefits  to  the  body  of  the  contract  along  with  the 
following  sentence  in  article  XX:  "Any  pensioned  miner  covered  in 
this  plan  will  retain  his  health  services  card  until  death,  and  upon 
his  death  his  widow  will  retain  a  health  services  card  until  her 
death  or  remarriage."  With  these  changes  to  the  1974  contract,  the 
parties  were  further  down  the  road  toward  establishing  a  perpetual 
obligation. 

The  1978  contract  added  the  Evergreen  clause,  which  has  been 
extensively  litigated.  The  D.C.  Court  of  Appeals  stated  in  a  1993 
opinion  that:  "The  only  reasonable  interpretation  of  the  Evergreen 
clause  is  one  premised  on  a  principle  of  perpetual  obligation." 
Therefore,  the  promise  to  provide  the  benefits  was  made  in  the 
1974  agreement  and  the  promise  to  fund  the  benefits  was  made  in 
the  1978  agreement.  The  companies  that  signed  these  or  later  con- 
tracts should  be  required  to  deliver  on  their  promise. 

There  are  other  reasons  that  Congress  should  exempt  the  pre- 
1971  signatories  from  the  Coal  Act.  First,  the  present  employees  of 
some  of  the  old  signatories  do  not  have  retiree  health  care.  This  is 
the  case  with  Blue  Diamond  and  New  Horizons,  who  last  had  a 
UMWA  relationship  three  decades  ago.  Is  it  fair  to  put  the  welfare 
of  these  employees  at  risk  when  their  employer  did  not  create  this 
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liability?  Second,  the  Coal  Commission  report  of  November  1990 
recommended  that  this  liability  should  be  funded  as  follows:  "Con- 
gress should  impose  a  statutory  obligation  to  contribute  on  signato- 
ries to  the  National  Bituminous  Wage  Agreement  of  1978  and  any 
successor  agreement."  Peabody  Coal  Co.  and  the  United  Mine 
Workers  participated  in  the  formulation  of  the  Coal  Commission  re- 
port. We  support  the  recommendation  of  the  Coal  Commission  that 
there  should  be  a  limit  as  to  how  far  the  legislation  reaches  back. 

The  Coal  Act  has  a  good  objective.  It  provides  a  mechanism 
whereby  health  care  benefits  are  delivered  to  retirees  who  were 
promised  these  benefits.  The  oniy  aspect  of  the  Coal  Act  that 
should  be  changed  is  to  match  the  economic  burden  of  the  promises 
made  to  the  companies  that  made  the  promises. 

In  return  for  the  health  care  obligation  to  their  employees  and 
to  all  the  retirees,  the  large  BCOA  companies  received  economic 
benefits  from  the  collective  bargaining  process.  Fairness  and  justice 
are  found  in  keeping  promises,  not  in  revising  them  retroactively 
a  generation  after  the  agreement  has  been  fully  performed.  The 
pre- 1971  signatories  should  be  exempted  because  they  did  not  cre- 
ate the  existing  benefit  structure  nor  did  they  agree  to  any  such 
retroactive  obligation. 

Thank  you,  Mr.  Chairman. 

Mr.  Payne.  Thank  you  very  much,  Mr.  Helms. 

Our  next  our  witness  is  representing  the  reorganized  CF&I  Steel 
Corp.  in  Pueblo,  Colo.  Eunice  Lin  Bumgardner,  who  is  counsel  and 
presenting  a  statement  of  Frank  Cummings.  I  would  ask  that  you 
adhere  to  the  5-minute  rule  as  well.  Thank  you,  Ms.  Bumgardner. 

STATEMENT  OF  FRANK  CUMMINGS,  AS  PRESENTED  BY 
EUNICE  LIN  BUMGARDNER,  COUNSEL,  REORGANIZED  CF&I 
STEEL  CORP.,  PUEBLO,  COLO. 

Ms.  Bumgardner.  Thank  you,  Mr.  Chairman. 

My  name  is  Eunice  Bumgardner  and  I  am  with  the  law  firm  of 
LeBoeuf,  Lamb,  Leiby  &  MacRae.  I  am  appearing  for  my  colleague, 
Frank  Cummings,  and  on  behalf  of  our  client,  Reorganized  CF&I 
Steel  Corp. 

CF&I  is  one  of  the  companies  that  would  be  most  severely  af- 
fected by  the  reachback  provisions.  Its  liability  is  estimated  to  be 
$50  million. 

Mr.  Chairman,  we  urge  Congress  to  exempt  all  reachback  compa- 
nies from  this  liability.  At  a  minimum,  we  urge  Congress  to  exempt 
companies  which  filed  for  bankruptcy  before  the  act  became  effec- 
tive. 

CF&I  was  once  the  largest  steel  company  in  the  West.  CF&I  also 
used  to  own  and  operate  coal  mines.  However,  CF&I  has  been  out 
of  the  coal  business  for  over  10  years.  In  1990,  2  years  before  Con- 
gress passed  this  legislation,  CF&I  filed  for  bankruptcy.  Its  largest 
obligations  were  for  the  funding  of  pension  and  retiree  health  bene- 
fits. CF&I  finally  emerged  from  bankruptcy  earlier  this  year. 

During  the  2V2  years  in  which  CF&I  was  in  bankruptcy  the  com- 
pany sought  to  restructure  its  debt  so  it  could  emerge  from  bank- 
ruptcy as  a  viable  business  enterprise.  The  key  to  that  survival  was 
a  major  capital  improvement  program  which  CF&I  could  not  afford 
by  itself.  In  this  case  there  was  only  one  buyer  willing  to  invest  in 
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CF&I  and  that  buyer  was  Oregon  Steel  Mills.  Oregon  made  it  clear 
that  it  would  not  purchase  CF&I's  business  if  any  leftover  liabil- 
ities were  attached  to  the  assets,  and  it  was  on  those  terms  that 
a  reorganization  plan  was  developed  and  approved  by  the  bank- 
ruptcy court. 

If  CF&I  did  not  survive,  there  would  have  been  nothing  for  any- 
one in  Pueblo:  No  jobs,  no  payments  on  debts  and  no  medical  cov- 
erage for  either  its  employees  or  its  retirees.  Now,  in  blatant  dis- 
regard of  the  bankruptcy  laws,  the  two  UMWA  funds  seek  to  sat- 
isfy what  they  claim  to  be  administrative  priority  claims  out  of  the 
proceeds  that  already  have  been  allocated  to  the  prepetition  claims 
of  CF&I's  creditors,  including  the  claims  of  its  existing  retirees. 

The  funds  are  not  seeking  to  share  with  other  creditors  but  are 
seeking  priority  over  everyone  else.  And  by  doing  so,  the  funds  will 
upset  a  reorganization  that  took  more  than  2  years  to  accomplish 
and  will  threaten  the  viability  of  the  enterprise  itself,  without 
which  there  would  be  no  steel  jobs  in  Pueblo.  And  without  steel 
jobs  in  Pueblo  there  will  be  an  economic  disaster  in  that  commu- 
nity and  the  collapse  of  medical  benefits  for  the  active  workers  as 
well  as  for  retirees. 

We  also  believe  that  the  reachback  provisions  will  discourage 
healthy  companies  from  purchasing  or  investing  in  bankrupt  com- 
panies, companies  that  are  in  dire  straits  and  that  desperately 
need  an  infusion  of  new  capital.  The  result  could  be  an  increasing 
number  of  business  shutdowns,  and  in  those  situations  you  will 
have,  one,  no  contributions  to  the  funds;  and,  two,  no  jobs  or  other 
types  of  benefits. 

Mr.  Chairman,  we  support  the  committee's  desire  to  find  a  solu- 
tion to  this  funding  problem.  However,  by  legislating  a  prepetition 
debt  on  bankrupt  companies,  we  believe  that  the  act  goes  too  far. 
In  simple  terms,  bankrupt  companies  do  not,  and  will  not,  have  the 
money  to  pay  the  liability.  And  even  if  they  did,  these  companies 
would  not  have  the  money  to  pay  anybody  else,  including  their  own 
existing  retirees.  Thus,  the  benefits  gained  by  the  reachback  provi- 
sion will  be  far  outweighed  by  the  resulting  problems,  namely,  the 
shutdown  of  businesses,  lost  jobs  and  ultimately  the  loss  of  retiree 
health  benefits. 

Mr.  Chairman,  surely  Congress  did  not  intend  this  result,  yet 
this  is  what  will  happen.  In  conclusion,  we  urge  Congress  to  repeal 
or  at  least  limit  a  reachback  provision  which  in  reality  may  create 
bigger  problems  at  least  with  respect  to  bankrupt  enterprises. 
Thank  you  very  much. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  FRANK  CUMMINGS 

COMMITTEE  ON  WAYS  AND  MEANS 

U.S.  HOUSE  OF  REPRESENTATIVES 

SEPTEMBER  9,  1993 


CF&I  SEEKS  REPEAL  OF  "REACHBACK"  COAL  HEALTH  PROVISIONS 

BECAUSE  OF  POTENTIALLY  DEVASTATING  EFFECT 

ON  NON-COAL  EMPLOYERS  AND  THEIR  RETIREES  AND  ACTIVE  EMPLOYEES 


I.  INTRODUCTION 

My  name  is  Frank  Cummings,  and  I  am  a  member  of  the  law  firm  LeBoeuf,  Lamb, 
Leiby  &  MacRae,  1875  Connecticut  Avenue,  N.W.,  Washington,  D.C.  20009  ((202)  986-8000). 

I  appear  on  behalf  of  Reorganized  CF&I  Steel  Corporation,  the  reorganized  successor 
to  CF&I  Steel  Corporation  ("CF&I"). 

We  have  been  advised  that  the  Committee  is  considering  exempting  so-called  "reachback" 
companies  from  the  "Coal  Industry  Retiree  Health  Benefit  Act  of  1992"  (the  "1992  Act"),  which 
was  enacted  as  Subtitle  C  of  Title  XIX  of  the  Energy  Policy  Act  of  1992,  P.L.  102-486,  102d 
Cong.  2d  Sess.  (1992).  Under  the  1992  Act,  certain  "reachback"  companies  that  left  the  coal 
industry  many  years  ago  now  are  made  liable,  retroactively,  for  the  enormous  deficits  incurred 
by  the  United  Mine  Workers  of  America  ("UMWA")  welfare  funds. 

CF&I  is  one  of  the  "reachback"  companies  that  would  be  most  severely  affected  by  the 
"reachback"  provisions  in  the  Act. 

CF&I  urges  Congress  to  exempt  all  "reachback"  companies  from  this  liability.  But  at 
the  very  least,  Congress  should  exempt  from  "reachback"  liability  all  companies  which,  like 
CF&I,  entered  bankruptcy  reorganization  proceedings  before  the  enactment  of  the  1992  Act. 


n.        REORGANIZED  CF&I  STEEL  CORPORATION 

A.        The  Original  CF&I 

CF&I  was  once  the  largest  steel  company  in  the  West,  owning  major  steel  facilities  in 
Pueblo,  Colorado,  and  metals  companies  in  numerous  other  states.  Its  major  products  were 
rails,  seamless  casing  and  line  pipe,  rods,  bars  and  wire  products.  During  the  height  of  its 
steelmaking  production,  CF&I  employed  many  thousands  of  people  in  Pueblo,  Colorado. 

CF&I  once  owned  and  operated  several  underground  coal  mines  which  supplied  CF&I's 
steel  facilities.  During  the  period  it  owned  these  mines,  CF&I  entered  into  collective  bargaining 
agreements  with  the  UMWA.  The  last  collective  bargaining  agreement  entered  into  between 
CF&I  and  the  UMWA  was  in  1981.  This  agreement  expired  in  November  1983.  In  June  1982, 
CF&I  ceased  all  production  in  its  coal  mines  and  sold  its  principal  coal  mining  assets  in  late 
1983.  CF&I  has  not  been  a  signatory  to  any  collective  bargaining  agreement  since  the  1981 
agreement.    CF&I  has  been  totally  out  of  the  coal  business  for  over  10  years. 
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B.  CF&I's  Bankruptcy  Filing  in  1990 

During  the  1980's  CF&I,  like  many  steel  companies,  experienced  large  and  repeated 
financial  losses.  Faced  with  such  losses  and  an  inability  to  carry  huge  pension  and  retiree  health 
benefit  funding  obligations,  CF&I  filed  for  bankruptcy  reorganization  under  Chapter  11  of  the 
Bankruptcy  Code  on  November  7,  1990. 

Thus,  CF&I's  filing  for  bankruptcy  reorganization  occurred  two  years  before  the  1992 
Act  became  law. 

Chapter  1 1  reorganization  gave  CF&I  the  protection  necessary  to  enable  the  company  to 
restructure  its  debts  and  to  formulate  a  plan  of  reorganization  by  which  it  could  emerge  from 
bankruptcy,  and  the  employer  -  the  enterprise  -  could  remain  viable. 

During  the  28  months  of  reorganization  in  Chapter  1 1,  the  creditors  of  CF&I  -  its  trade 
creditors,  lenders,  retirees,  and  active  employees  -  as  well  as  its  stockholders,  made  their  claims 
and  sought  to  negotiate  a  workable  settlement  to  enable  the  enterprise  to  survive. 

Survival  is  the  name  of  the  game  in  bankruptcy  reorganization.  Instead  of  opting  for 
liquidation,  CF&I  sought  to  save  the  enterprise,  because  without  the  enterprise,  there  would  be 
nothing  for  anyone  —  no  jobs,  no  payments  on  debt,  and  no  medical  coverage. 

As  those  negotiations  progressed,  it  became  clear  that:  (1)  CF&I  could  not  survive 
without  an  expensive  upgrading  of  its  steelmaking  facilities;  (2)  no  lender  would  lend  sufficient 
capital  to  allow  such  upgrading;  (3)  the  enterprise  itself  could  survive  only  if  it  were  sold  to  a 
buyer  who  would  invest  new  capital;  (4)  there  was  only  one  such  buyer  willing  to  invest;  and 
(5)  that  buyer  would  never  buy  unless  the  business  and  its  assets  could  be  acquired  "free  and 
clear"  of  all  leftover  liabilities  of  the  old  company.  On  those  terms,  a  reorganization  plan  was 
developed  and  approved  by  the  Bankruptcy  Court  in  Salt  Lake  City,  Utah. 

After  two  and  a  half  years,  the  old  CF&I  emerged  from  bankruptcy,  and  a  new  CF&I 
took  over  the  enterprise.  The  Plan  of  Reorganization,  which  was  confirmed  by  the  Bankruptcy 
Court  on  February  12,  1993,  included  the  sale  of  the  majority  of  old  CF&I's  assets  to  a  limited 
partnership,  in  which  Oregon  Steel  Mills,  Inc.,  ("Oregon  Steel")  is  the  general  partner. 

Before  closing  the  deal,  Oregon  Steel  told  CF&I  and  the  Bankruptcy  Court  what  was 
already  obvious  —  that  it  would  not  consummate  the  sale  without  assurance  that  the  purchase 
would  be  "free  and  clear"  of  all  old  liabilities,  including  liability  under  the  1992  Act.  The 
Bankruptcy  Court  approved  the  sale  of  the  assets  on  that  basis,  and  the  sale  was  completed  on 
March  3,  1993.  Since  March  4,  1993,  Oregon  Steel  has  been  running  the  former  operations  of 
CF&I  as  a  new  company,  "CF&I  Steel,  L.P." 

The  old  CF&I  -  emerging  as  "Reorganized  CF&I"  ~  now  is  merely  a  corporate  "shell" 
which  retains  only  the  proceeds  of  its  asset  sales  -  proceeds  which  already  have  been  allocated 
by  court  order  and  the  Plan  of  Reorganization  to  the  payment  of  a  small  percentage  of  claims 
of  numerous  creditors,  including  CF&I  retirees  for  which  a  trust  was  established  to  provide 
health  and  medical  benefits. 

C.  The  Litigating  Position  Asserted  by  the  Two  Funds.  Created  by  the  1992  Act. 
Threatens  the  Survival  of  the  Whole  Enterprise 

The  two  UMWA  Funds  created  by  the  1992  Act  challenged  the  "free  and  clear"  sale  of 
CF&I's  assets  to  Oregon  Steel,  but  their  objections  were  rejected  by  the  Bankruptcy  Court.  The 
Funds  have  appealed  to  the  U.S.  District  Court,  and  that  appeal  is  pending.  The  Funds  also 
have  appealed  the  Confirmation  Order  issued  by  the  Bankruptcy  Court,  as  well  as  the 
Bankruptcy  Court's  order  valuing  the  Funds'  priority  claims  at  zero. 

In  our  judgment,  these  Funds  are  determined  to  litigate  and  appeal  "all  the  way"  -  even 
if  it  kills  the  deal  between  CF&I  and  Oregon  Steel,  and  even  if  it  ultimately  destroys  the 
enterprise.  The  Funds  now  seek  to  recover  whatever  they  can  from  whomever  they  can,  without 
regard  to  the  consequences. 
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The  Funds  have  completely  ignored  the  purpose  of  the  bankruptcy  laws,  that  is,  to 
allocate  scarce  resources  among  competing  claimants,  and  have  asserted  "administrative  tax" 
priority  over  all  other  general  creditors.  This,  in  effect,  means  that  the  Funds  would  get  paid 
before  everyone  else. 

In  their  quest  to  recover  on  their  claims,  the  Funds  seek  to  upset  the  reorganization  of 
the  enterprise.  They  seek  to  upset  the  allocation  of  creditor  recoveries  approved  by  the 
Bankruptcy  Court.  They  have  threatened  to  upset  the  "free  and  clear"  sale  to  the  buyer  of 
CF&I's  steel  facilities  in  Pueblo,  and  have  threatened  to  go  after  the  buyer  (who  would  not  have 
bought  the  assets,  absent  a  "free  and  clear"  assurance  from  the  Court)  for  purported  successor 
liability. 

In  sum,  the  Funds  have  threatened  the  viability  of  the  enterprise  itself,  without  which 
there  would  be  no  steel  jobs  in  Pueblo.  The  loss  of  steel  jobs  in  Pueblo  would  spell  economic 
disaster  for  that  community.  A  collapse  of  CF&I  also  would  mean  a  collapse  of  health  and 
medical  benefits  for  the  active  workers  as  well  as  those  limited  retiree  health  and  medical 
benefits  now  being  paid  because  of,  and  only  because  of,  the  successful  asset  sale  which  is  now 
challenged  by  the  trustees  of  these  Funds. 


m.       THE  ORIGINS  OF  RETROACTIVE  'REACHBACK"  LIABILITY 

For  decades,  the  UMWA  has  negotiated  contracts  with  employers  who  employ  active  coal 
miners.  Those  contracts  have  provided  for  contributions  to  the  various  UMWA  funds  (the  1950 
Fund  and  the  1974  Fund)  to  pay  for  medical  benefits  to  active  and  retired  miners.  Until  the 
1992  Act,  the  only  liability  a  mine  employer  such  as  the  old  CF&I  had  was  to  make 
contributions  based  upon  those  contracts,  which  in  mm  were  based  upon  the  employment  of 
active  miners  and  tons  of  coal  mined.  Until  the  1992  Act,  a  company  like  CF&I  which  was  out 
of  the  coal  business  owed  no  further  contributions. 

The  1992  Act  converted  the  old,  deficit-ridden,  UMWA  welfare  funds  into  two  new 
funds,  and  created  a  new  basis  for  calculating  contributions  to  those  new  funds.  More 
specifically,  the  1992  Act  created  two  new  non-pension  benefit  funds.  The  "Combined  Fund" 
is  intended  to  provide  benefits  to  eligible  beneficiaries,  or  coal  industry  retirees,  who  were 
receiving  benefits  under  either  the  1950  Benefit  Fund  or  the  1974  Benefit  Fund,  to  the  extent 
retirees  were  eligible  to  receive  benefits  from  either  Fund  as  of  July  20,  1992.  The  "1992 
UMWA  Benefit  Fund"  is  intended  to  provide  benefits  to  "orphan"  coal  industry  retirees  who  are 
either  not  eligible  for  benefits  under  one  of  the  two  original  funds,  or  are  not  eligible  to  receive 
benefits  directly  from  a  former  employer. 

To  fund  these  benefits,  the  Act  requires  payment  of  premiums  by  current  coal  operators. 
But  it  does  not  stop  there:  It  "reaches  back"  to  businesses  that  were  signatories  to  coal  labor 
contracts  that  expired  more  than  a  decade  ago,  regardless  of  the  fact  that  there  was  no  such 
permanent  liability  commitment  made  in  any  contract  ever  signed  by  the  "reachback"  company. 
and  no  matter  how  far  removed  that  company  may  now  be  from  the  coal  industry,  as  long  as 
that  company  is  determined  to  be  the  "last  signatory  operator"  that  employed  that  retiree.  The 
Act  seizes  "reachback"  companies  that  left  the  coal  business  many  years  ago,  and  it  says  to  those 
companies,  and  their  "reachback"  affiliates,  "You  pay,  too." 

The  potential  liability  that  will  be  imposed  on  these  companies  is  enormous.  We  believe 
that  CF&I  alone  would  be  assigned  at  least  440  beneficiaries  who  were  covered  under  the  1950 
Benefit  Plan,  and  possibly  230  beneficiaries  under  the  1992  Benefit  Plan.  CF&I's  liability  alone 
has  been  estimated  to  be  as  much  as  $50  million. 
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IV.  CONGRESS  SHOULD  EXEMPT  "REACHBACK"  COMPANIES  -  PARTICULAR- 
LY THOSE  ALREADY  IN  BANKRUPTCY  -  FROM  LIABILITIES  UNDER  THE 
1992  ACT 

In  CF&I's  case,  the  "free  and  clear"  sale  of  assets  was  absolutely  essential  to  save  the 
employing  enterprise.  If  those  assets  were  not  sold  "free  and  clear"  of  liabilities,  Oregon  Steel 
(the  only  potential  buyer)  would  have  refused  to  complete  the  asset  purchase,  and  the  result 
would  have  been  the  complete  shutdown  of  CF&I's  operations.  Since  CF&I  was  the  major 
employer  in  Pueblo,  Colorado,  the  impact  on  that  city's  economy  would  have  been  devastating. 

"Undoing"  a  plan  of  reorganization  such  as  CF&I's,  by  allowing  the  Funds  to  collect 
premiums  from  CF&I,  would  collapse  the  business.  The  seller's  creditors,  who  already  are 
limited  to  accepting  recovery  of  only  a  tiny  fraction  of  the  amount  of  their  claims,  would  receive 
essentially  nothing.  In  this  case,  the  largest  creditor  is  the  Federal  government  —  the  Pension 
Benefit  Guaranty  Corporation,  Internal  Revenue  Service,  Department  of  Labor  and  the 
Environmental  Protection  Agency.  CF&I  has  worked  with  each  agency  throughout  the  bank- 
ruptcy in  an  effort  to  reach  a  settlement  of  each  agency's  claim.  Some  claims  have  been  settled; 
others  still  are  being  litigated.  In  addition,  CF&I  reached  an  agreement  with  the  United 
Steelworkers  of  America  ("USWA")  in  connection  with  the  settlement  of  millions  of  dollars  of 
retiree  health  and  life  insurance  benefits.  General  unsecured  creditors  settled  for  recoveries  of 
literally  pennies  on  the  dollar.   Finally,  former  shareholders  of  CF&I  will  receive  nothing. 

The  settlement  of  these  claims  represented  a  major  compromise  by  all  parties  involved, 
after  over  two  years  of  effort.  Each  of  these  creditors,  however,  will  suffer  tremendously  by 
the  imposition  of  liability  under  the  1992  Act.  For  example,  general  unsecured  creditors, 
including  the  Federal  government,  could  be  completely  wiped  out.  And,  ironically,  individuals 
like  those  individuals  that  Congress  intended  to  protect  -  retirees  -  would  be  hurt  by  a  greater 
reduction  in  their  benefits.  We  are  certain  that  all  of  these  creditors  would  strenuously  object 
to  the  imposition  of  such  enormous  new  liability.  Under  the  worst  case  scenario  in  which 
CF&I's  liability  to  the  Funds  is  upheld,  CF&I  would  be  moved  two  years  back  —  to  square  one  - 
-  with  no  buyer  on  the  horizon. 

Continuing  the  "reachback"  provisions  .of  the  1992  Act,  moreover,  will  discourage  other 
healthy  companies  from  purchasing  or  investing  in  other  bankrupt  companies  that  otherwise 
would  shut  down  without  outside  assistance.  The  risk  of  committing  to  massive  capital  infusions 
for  new  equipment,  then  losing  any  return  on  investment  by  being  obligated  to  fund  huge 
liabilities  arising  from  the  seller's  coal  operations  in  the  distant  past,  will  simply  kill  off 
otherwise-reorganizable  businesses,  without  even  giving  the  new  UMWA  Funds  the  contributions 
they  seek.    "Reachback"  liability  in  bankruptcy  circumstances  iust  won't  work. 

V.        CONCLUSION 

There  is  no  doubt  that  Congress,  in  passing  the  1992  Act,  tried  to  resolve  the  severe 
problems  of  funding  mine  worker  retiree  health  benefits.  But  sacrificing  businesses  and  jobs  in 
bankrupt  non-coal  companies  -  losses  which  are  sure  to  result  -  will  not  solve  the  problem. 
First,  the  viability  of  the  new  UMWA  Funds  does  not  depend  on  "reaching  back,"  although  the 
contributions  of  the  current  mine  operators  would  be  somewhat  higher.  Second,  and  more 
important,  "reachback"  liability  of  companies  in  bankruptcy,  like  old  CF&I,  is  fictitious  ~  the 
company  will  not  be  able  to  pay  it  as  the  1992  Act  demands,  and  if  prospective  buyers  will  be 
liable  for  purported  successor  liability,  there  will  simply  be  no  buyers. 

We  urge  Congress  to  concentrate  on  real  reform,  not  fiction,  and  to  repeal  a  destructive 
"reachback"  provision  which  solves  nothing. 
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Mr.  Neal  [presiding].  Thank  you  very  much  for  your  testimony, 
Ms.  Bumgardner. 

Mr.  Neal.  I  believe  now  we  will  hear  from  John  A.  Templeton, 
who  is  the  president  of  Templeton  Coal  Co. 

STATEMENT  OF  JOHN  A.  TEMPLETON  II,  PRESIDENT, 
TEMPLETON  COAL  CO.,  INC.,  TERRE  HAUTE,  IND.,  ALSO  ON 
BEHALF  OF  ALLEGHENY  RD7ER  MINING  CO.,  KITTANNING, 
PA.;  BERWIND  CORP.,  PHILADELPHIA,  PA.;  AND  PRINCETON 
MINING  CO.,  INC.,  TERRE  HAUTE,  IND. 

Mr.  Templeton.  Good  afternoon.  My  name  is  John  Templeton, 
and  I  am  president  of  Templeton  Coal  Co.  of  Terre  Haute,  Ind.  I 
am  here  on  behalf  of  my  company  as  well  as  the  Allegheny  River 
Mining  Co.  of  Pennsylvania,  the  Berwind  Corp.  of  Pennsylvania 
and  the  Princeton  Mining  Co.  of  Terre  Haute. 

We  submitted  a  formal  statement  for  the  record,  which  I  will 
merely  summarize. 

Templeton' s  history  is  illustrative  of  the  problems  with  the  Coal 
Act  of  1992.  Details  on  why  Templeton  and  companies  like 
Templeton,  Allegheny,  Berwind,  and  Princeton,  should  not  be  cov- 
ered by  the  Coal  Act  are  provided  in  my  written  statement. 

We  want  to  thank  the  committee  for  taking  the  time  to  consider 
these  problems  and  we  urge  the  Congress  to  correct  them  as  soon 
as  possible. 

Each  of  our  companies  was  once  a  signatory  to  the  National  Bitu- 
minous Coal  Wage  Agreement,  known  as  the  NBCWA,  with  the 
United  Mine  Workers  of  America.  However,  Templeton  closed  its 
last  mine  on  May  28,  1954.  It  has  not  employed  UMW  miners  since 
shutdown  activities  ceased  in  early  1955. 

Templeton  signed  the  1950  NBCWA  and  the  1951  and  1952 
amendments  to  the  1950  National  Bituminous  Coal  Wage  Agree- 
ment. It  has  not  signed  any  agreement  with  the  mine  workers 
since  the  1952  amendment,  over  40  years  ago.  Yet  the  Coal  Act 
would  require  Templeton  as  a  reachback  company  to  suddenly  as- 
sume responsibility  for  paying  for  benefits  for  retired  miners  who 
retired  as  recently  as  July  1992  and  who  worked  their  entire  lives 
in  the  two  generations  since  we  last  mined  coal. 

This  extraordinary  retroactivity  of  40  years  has  no  parallel  in 
U.S.  law.  It  is  the  subject  of  numerous  constitutional  challenges, 
including  a  Federal  lawsuit  filed  by  Templeton,  Berwind,  and 
Princeton  on  September  2,  in  the  Southern  District  of  Indiana. 

We  want  to  emphasize  that  none  of  us  intend  to  deprive  any 
UMWA  retirees  of  their  health  benefits.  My  heritage  dictates  other- 
wise. One  of  the  founders  of  our  company  was  my  great  uncle  Phil 
Penna,  who  was  the  second  international  president  of  the  United 
Mine  Workers  of  America.  The  UMWA  bargained  for  those  benefits 
with  the  members  of  the  BCOA  and  as  qualified  miners  and  de- 
pendents, they  deserve  them. 

The  question  we  believe  deserves  review  is  who  should  pay  for 
those  benefits.  We  do  not  believe  our  companies,  which  closed  our 
last  mines  decades  ago,  should  be  saddled  with  an  obligation  that 
could  continue  40  years  into  the  future  until  the  last  retiree  or  de- 
pendent dies. 
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When  Templeton  ceased  employing  UMWA  miners,  it  had  satis- 
fied its  entire  contractual  obligation  to  the  UMWA  and  to  its  em- 
ployees. Templeton  contributed  approximately  $850,527  into  the 
Welfare  and  Retirement  Fund  of  1950  between  1950  and  1955  at 
the  rate  of  40  cents  per  ton  of  mined  coal.  We  now  estimate  that 
our  annual  liability  under  the  Coal  Act  would  be  more  than 
$92,000  each  year  for  the  foreseeable  future. 

It  was  only  long  after  Templeton  ceased  mining  coal  that  the  op- 
erators which  were  then  members  of  the  BCOA  agreed  to  substan- 
tial changes  in  the  provision  of  health  benefits  to  retired  UMWA 
miners.  These  promises  were  made  in  the  give  and  take  of  bargain- 
ing and  benefited  the  operators  which  made  those  promises. 
Templeton  never  made  any  such  promises  and  never  received  any 
benefits  from  contracts  negotiated  after  it  ceased  mining  coal. 

For  instance,  after  Templeton  shut  its  last  mine,  the  BCOA  oper- 
ators agreed  to  establish  four  entirely  new  funds  to  provide  pension 
and  health  benefits,  created  individual  employer  plans  for  retiree 
benefits,  agreed  to  the  Evergreen  clause,  agreed  to  the  guarantee 
clause,  changed  the  contribution  formula  from  tons  produced  to 
hours  worked,  negotiated  for  the  unilateral  authority  for  the  BCOA 
to  increase  contributions  to  match  the  costs  of  benefits — although 
the  BCOA  never  exercised  that  authority  until  ordered  to  do  so  by 
a  Federal  court  in  1992 — and  created  withdrawal  liability  for  con- 
tracting operators. 

Templeton  had  no  opportunity  or  occasion  to  participate  in  any 
of  these  negotiations.  Instead,  we  diversified  our  business  interests 
after  we  ceased  mining  coal  in  the  early  1950s.  We  now  engage  in 
wholesale  distribution  of  plumbing,  heating,  and  cooling  equipment 
from  eight  communities  in  Iowa,  manufacture  laboratory  equip- 
ment in  Terre  Haute,  manufacture  and  distribute  inspirational  gift 
items  from  Seymour,  Ind.,  manufacture  bath  and  vanity  accessories 
in  Franklin,  Ind.,  and  manufacture  tubular  heating  elements  in 
Allegan,  Mich.  We  have  employed  no  coal  mining  employees  since 
early  1955. 

All  of  these  businesses  are  threatened  by  the  Coal  Act  because 
it  treats  them  as  related  persons,  which  could  themselves  be  liable 
for  paying  for  UMWA  retiree  benefits. 

The  reachback  provisions  of  the  Coal  Act  are  not  only  unfair  to 
our  businesses  but  they  are  also  unnecessary  to  achieve  sufficient 
funding  for  UMWA  retiree  benefits.  We  believe  that  lawmakers  did 
not  have  sufficient  information  to  scrutinize  the  impacts  of  and  the 
need  for  the  so-called  reachback  obligation  to  force  contributions 
from  companies  which  never  promised  lifetime  health  benefits  to 
retired  UMWA  miners. 

Last  year,  Senator  Rockefeller  stated  in  support  of  the  reachback 
concept  that  he  wanted  to  stop,  "the  past  practice  in  which  existing 
companies  dump  their  responsibilities  onto  companies  that  have 
faithfully  kept  their  commitments."  What  has  in  fact  happened 
through  the  Coal  Act  is  that  the  signatories  to  the  1988  National 
Bituminous  Coal  Wage  Agreement  have  been  empowered  to  dump 
their  obligations  upon  reachback  companies  like  Templeton,  Alle- 
gheny, Berwind,  and  Princeton,  which  never  made  any  such  com- 
mitments. 
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We  urge  the  Congress  to  amend  the  Coal  Act  and  to  remove  the 
provisions  imposing  liability  on  the  reachback  companies. 

Thank  you  very  much  for  this  opportunity  to  speak  before  the 
committee. 

Mr.  Neal.  Thank  you  very  much,  Mr.  Templeton. 

[The  prepared  statement  follows:] 
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HOUSE  OF  REPRESENTATIVES 
COMMITTEE  ON  HATS  AND  MEANS 

HEARING  ON  PROVISIONS  RELATING  TO  THE  HEALTH  BENEFITS 
OF  RETIRED  COAL  MINERS 

September  9,  1993 

STATEMENT 

JOHN  A.  TEMPLETON  II 

President 
Templeton  Coal  Company,  Inc. 

on  behalf  of 

TEMPLETON  COAL  COMPANY,  INC. 

Terre  Haute,  Indiana 

ALLEGHENY  RIVER  MINING  COMPANY 

Kittanning,  Pennsylvania 

BERWIND  CORPORATION 

Philadelphia,  Pennsylvania 

PRINCETON  MINING  COMPANY,  INC. 

Terre  Haute,  Indiana 

I.    Introduction 

My  name  is  John  A.  Templeton  and  I  am  the  President  of 
Templeton  Coal  Company  of  Terre  Haute,  Indiana  ("Templeton").   I 
am  here  on  behalf  of  my  company,  as  well  as  the  Allegheny  River 
Mining  Company  of  Kittanning,  PA.  ("Allegheny"),  the  Berwind 
Corporation  of  Philadelphia,  PA.  ("Berwind"),  and  the  Princeton 
Mining  Company,  Inc.,  of  Terre  Haute,  IN.  ("Princeton").   Each  of 
our  companies  was  once  signatory  to  the  National  Bituminous  Coal 
Wage  Agreement  ( "NBCWA" )  with  the  United  Mine  Workers  of  America 
("UMWA");  however,  Templeton  last  signed  an  agreement  with  the 
UMWA  in  1952  and  none  of  the  companies  I  represent  here  today 
signed  any  agreement  after  1974. 

You  can  imagine  our  shock  when  we  learned  that  the  Coal 
Industry  Retiree  Health  Benefit  Act  of  1992  (the  "Coal  Act") 
requires  us  to  contribute  to  a  statutory  health  benefit  fund  for 
retired  UMWA  miners  —  including  miners  who  retired  as  recently  as 
July  20,  1992  —  decades  since  we  last  employed  an  UMWA  miner. 
After  all,  Templeton  ceased  mining  coal  on  May  28,  1954  —  almost 
40  years  ago. 

Our  stories  are  not  unique.  Many  operators  mined  bituminous 
coal  in  the  1950s  or  later  but  were  forced  out  of  the  business 
decades  ago  because  they  could  not  compete  with  the  large  coal 
companies.   In  most  cases,  like  Templeton,  these  companies  have 
diversified  their  business  interests  away  from  coal.   Now,  all  of 
us  are  discovering  that  the  1992  Coal  Act  imposes  new,  very 
costly,  obligations  on  those  non-coal  businesses,  to  pay  for 
benefits  for  miners  who,  in  many  cases,  entered  the  mines  and 
worked  their  entire  lives  after  we  left  the  coal  mining  business. 
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We  want  to  emphasize  that  none  of  us  intends  to  deprive  any 
UMWA  retirees  of  their  health  benefits.   The  UMWA  bargained  for 
the  promise  of  those  benefits  with  the  BCOA,  and  qualified  miners 
and  their  dependents  deserve  what  the  BCOA  promised.   The  question 
that  Templeton,  and  the  other  companies  joining  with  me  on  this 
testimony,   believe  clearly  deserves  review  is  who  should  pay  for 
those  benefits.   The  Coal  Act's  funding  scheme  should  be  re- 
evaluated because  of  information  now  available  to  the  Congress. 

Ne  do  not  believe  that  our  companies,  which  closed  their  last 
UMWA  mine  decades  ago,  should  be  saddled  with  an  obligation  that 
could  continue  for  40  years  into  the  future,  until  the  last 
retiree  or  dependent  dies.   Furthermore,  we  believe  that  lawmakers 
did  not  have  sufficient  information  to  scrutinize  the  impact  of, 
and  need  for,  the  so-called  "reachback"  obligation  to  force 
contributions  from  non-signatory  companies,  particularly  in  light 
of  how  the  reachback  provision  impacts  those  companies  which  never 
signed  the  1978  NBCWA. 

Three  of  the  companies  I  represent  here  today  —  Templeton, 
Berwind,  and  Princeton  —  feel  so  strongly  that  the  reachback 
obligation  of  the  Coal  Act  is  improper  that  they  filed  suit  in  the 
U.S.  District  Court  for  the  Southern  District  of  Indiana  on 
September  2,  1993,  challenging  application  of  the  Coal  Act  as  an 
unconstitutional  deprivation  of  due  process  and  a  taking,  contrary 
to  the  Fifth  Amendment  of  the  Constitution. 

II.   Background  on  Templeton.  Allegheny.  Berwind  and  Princeton 

A.   Templeton 

Templeton  was  founded  in  1920  and  mined  coal  in  the  State  of 
Indiana  until  1954.   Templeton  miners  were  represented  by  the  UMWA 
for  purposes  of  collective  bargaining.   Templeton  bargained  with 
the  Union  through  the  Indiana  Coal  Operators'  Association.   It  was 
never  a  member  of  the  Bituminous  Coal  Operators '  Association  and 
it  never  authorized  the  BCOA  to  negotiate  for  it. 

Templeton  was  a  signatory  to  the  1950  NBCWA  and  to  the  1951 
and  1952  Amendments  to  the  1950  NBCWA.   Templeton  never  signed  any 
agreement  with  the  UMWA  after  the  1952  Amendment. 

Templeton  closed  its  last  coal  mine  on  May  28,  1954.   It  has 
not  mined  coal  or  employed  UMWA  miners  since  the  last  activities 
associated  with  shutting  the  mine  down  were  concluded  in  early 
1955.   When  Templeton  ceased  employing  UMWA- represented  employees, 
it  had  satisfied  its  entire  contractual  obligation  to  the  UMWA  and 
to  its  employees.   Templeton  contributed  approximately  $850,527.00 
into  the  Welfare  and  Retirement  Fund  of  1950  between  1950  and 
1955,  when  closure  activities  ended  for  its  last  mine. 

At  all  times  when  Templeton  was  a  signatory  to  the  1950  NBCWA 
and  its  1951  and  1952  Amendments,  benefits  under  the  Welfare  and 
Retirement  Fund  of  1950  were  expressly  "contingent  upon  the 
financial  feasibility  and  the  maintenance  of  the  financial 
integrity  of  the  Fund."   1950  NBCWA  at  41.   Templeton  last 
contributed  40£  per  ton  of  mined  coal  to  that  ancient  retirement 
and  welfare  fund,  which  is  all  that  the  1950  NBCWA  and  the  1951 
and  1952  Amendments  required. 

Since  it  ceased  mining  coal  in  1954,  Templeton  has 
diversified  its  business.   The  company  now  engages  in  the 
wholesale  distribution  of  plumbing,  heating,  and  air-conditioning 
equipment  in  Des  Moines,  Iowa;  the  manufacture  of  heating,  mixing, 
and  homogenizing  equipment  for  laboratories  and  other  business 
settings  in  Terre  Haute,  Indiana;  the  manufacture  and  distribution 
of  inspirational  gift  items  to  the  Christian  bookstore  market  from 
Seymour,  Indiana;  the  manufacture  of  plastic  bath  and  vanity 
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accessories  in  Franklin,  Indiana;  and  the  manufacture  of  tubular 
heating  elements  in  Allegan,  Michigan.   We  do  not  employ  any  coal 
miners . 

Under  the  broad  definition  of  "related  person"  in  the  1992 
Coal  Act,  all  of  these  businesses  suddenly  bear  liability  for  the 
cost  of  benefits  for  retired  UMWA  coal  miners,  at  the  benefit 
levels  under  eligibility  criteria  as  negotiated  between  the  UMWA 
and  the  BCOA  in  1988,  34  years  after  we  closed  our  last  mine. 

As  of  May  17,  1993,  Templeton  was  notified  by  the  Fund 
trustees  that  23  retirees,  surviving  spouses,  and  dependents  of 
miners  who  last  worked  at  a  Templeton  mine  continued  to  receive 
benefits  from  the  1950  Benefit  Fund.   The  Coal  Act  also  requires 
Templeton  to  finance  benefits  for  retirees  whose  former  employers 
are  no  longer  in  business  of  any  kind:   it  is  anticipated  that 
costs  for  these  "orphans"  will  double  the  contributions  otherwise 
required  for  benefits  for  former  employees.   Templeton  estimates 
that  its  annual  premium  —  for  its  own  former  employees,  their 
spouses,  and  dependents,  as  well  as  for  the  former  employees, 
spouse,  and  dependents  of  other  companies  —  will  cost 
approximately  $92,000  per  year,  for  years  to  come. 

B .  Allegheny 

Allegheny  mined  coal  through  UMWA  operations  in  Western 
Pennsylvania  until  November  14,  1973,  and  continued  minimal  coal- 
related  businesses  using  UMWA  employees  until  December  14,  1977. 
After  December  14,  1977,  Allegheny  discontinued  all  such 
operations,  employed  no  UMWA  employees,  and  was  not  a  signatory  to 
the  1978  or  subsequent  UMWA-BCOA  agreements.   Since  1973,  the 
company  has  leased  its  coal  holdings  to  other  producing  companies 
to  mine.   During  the  period  from  1950  to  1992,  Allegheny's 
operations  produced  net  losses  before  taxes  of  almost  $10  million. 
Allegheny  has  been  told  by  the  benefit  trustees  that  it  will  be 
responsible  for  coverage  of  189  miners  and  dependents,  including 
orphans,  at  an  annual  cost  of  $460,000,  for  years  to  come. 

C .  Berwind 

Berwind,  then  named  The  Berwind-White  Coal  Mining  Company, 
mined  coal  in  central  Pennsylvania  until  1962,  when  it  permanently 
closed  its  last  mine.   The  company  was  a  signatory  to  the  1950 
NBCWA  and  to  the  1951,  1952,  1955,  and  1958  Amendments  to  that 
agreement.   Since  Berwind  closed  its  last  coal  mining  operation  in 
1962,  it  has  moved  into  numerous  and  diverse  other  industries. 
Based  on  preliminary  information  from  the  trustees,  Berwind  will 
be  held  responsible  for  paying  for  benefits  for  1,126  former 
employees  and  "orphans,"  for  an  annual  liability  of  approximately 
$2,252,000,  for  years  to  come. 

D .  Princeton 

Princeton  was  a  signatory  to  the  1950  NBCWA,  and  to  the 
Amendments  from  1951  to  1964.   The  company  ceased  mining 
operations  in  1966,  when  it  leased  its  last  mine  to  an  unrelated 
corporation.   Princeton  did  not  sign  the  1966  Amendment  or  any 
subsequent  NBCWAs.   Princeton  is  now  a  small  business  with  25 
employees,  involved  predominately  in  agriculture  and  the 
processing  and  wholesale  distribution  of  popcorn.   Based  on 
preliminary  information  from  the  trustees,  Princeton  will  be  held 
responsible  for  paying  for  benefits  for  82  former  employees  and 
"orphans,"  for  an  annual  liability  of  approximately  $164,000. 
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III.  The  Coal  Act  Was  Passed  Without  the  Benefit  of  Key 
Information 

The  legislative  history  of  the  Coal  Act  highlights  that  it 
was  passed  because  Congress  was  concerned  about  what  appeared  to 
be  the  deteriorating  financial  condition  of  the  UMWA-BCOA  1950  and 
1974  Benefit  Funds,  which  were  themselves  only  created  in  1974  — 
after  most  of  us  ceased  mining  coal.   The  Coal  Act  drafters 
intended  to  "identify  persons  most  responsible  for  plan 
liabilities  in  order  to  stabilize  plan  funding  and  allow  for  the 
provision  of  health  care  benefits  to  retirees  in  the  coal 
industry."   Energy  Policy  Act  of  1992  S  19142. 

The  Coal  Act  was  drafted  by  the  Senate  to  impose  the 
liability  to  fund  UMWA  health  benefits  on  the  broadest  possible 
population  —  any  former  signatory  to  any  NBCWA  at  any  time  since 
1950.   As  described  above,  our  companies'  histories  provide 
examples  as  to  why  the  reachback  concept  could  not  have  been 
understood  when  it  passed  last  year. 

In  addition  to  numerous  other  problems  with  the  reachback 
liability,  which  we  understand  will  be  described  at  this  hearing, 
the  provision  unfairly  affects  former  operators  which  ceased 
mining  operations  decades  ago.   Our  companies  cannot  be  held 
liable  on  the  basis  that  they  promised  lifetime  health  benefits 
for  retired  UMWA  miners  —  we  did  not.   When  we  last  signed  an 
NBCWA,  our  obligation  was  only  to  make  defined  contributions . 
Later  bargaining  between  the  UMWA  and  the  BCOA  companies 
transformed  the  plans  into  defined  benefit  plans  —  but  we  were 
not  part  of  those  negotiations  nor  should  we  be  bound  by  those 
arrangements . 

Our  companies  also  had  no  opportunity  to  influence  the 
negotiations  which  resulted  in  dramatic  changes  to  the  signatory 
operators'  obligations,  including  for  example:   the  mandatory 
creation  of  individual  employer  plans  for  retiree  health  benefits; 
the  "evergreen"  clause;  the  "guarantee"  clause;  changes  in  the 
contribution  formula  from  tons  produced  to  hours  worked;  the 
BCOA's  unilateral  authority  to  increase  contributions;  and  the 
creation  of  withdrawal  liability  for  signatory  employers. 

Last  year,  Senator  Rockefeller  stated,  in  support  of  the 
reachback  concept,  that  he  wanted  to  stop  "the  past  practice  in 
which  existing  companies  dump  their  responsibilities  onto  the 
companies  that  have  faithfully  kept  their  commitments."   138  Cong. 
Rec.  S10,  783  (daily  ed.  July  29,  1992).   What  has,  in  fact, 
happened  through  the  Coal  Act  is  that  signatories  to  the  1988 
NBCWA  have  been  empowered  to  "dump"  their  obligations  upon  the 
reachback  companies . 

We  do  not  believe  that  Congress  could  have  known  how  the 
reachback  provision  would  affect  such  a  broad  range  of  companies, 
including  former  signatories  which  would  become  responsible  for 
promises  made  by  the  BCOA  decades  after  many  of  those  operators 
ceased  mining  coal  altogether.   In  their  well-intentioned  but 
hasty  effort  to  ensure  that  miners  receive  their  bargained-for 
benefits,  lawmakers  did  not  appear  to  have  any  opportunity  to 
scrutinize  how  the  proposal  would  impose  such  a  serious  obligation 
on  the  reachback  companies.   We  find  this  inattention  troubling, 
particularly  in  the  case  of  pre-1978  operators,  since  the  1990 
Coal  Commission  Report  clearly  recognized  the  significant  changes 
made  by  the  1978  NBCWA  with  respect  to  both  the  delivery  of  health 
care  benefits  and  the  obligations  to  which  the  BCOA  companies 
agreed . 
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The  imposition  of  the  reachback  liability  is  particularly 
questionable  because  the  Coal  Act  was  premised  on  errors  in 
projecting  the  future  costs  of  providing  health  benefits  to  UMWA 
retirees.   Recent  data  provided  periodically  to  the  Trustees  of 
the  Combined  Fund  indicate  that  the  statutorily-mandated 
management  controls,  combined  with  recent  court -mandated  controls, 
have  dramatically  reduced  the  costs  of  providing  these  benefits, 
without  curtailing  the  benefits  in  any  respect.   The  cost 
projections  which  concerned  Congress  in  1992  were  dramatically 
over-stated;  contributions  from  the  reachback  companies  are  not 
necessary  to  maintain  benefits  for  UMWA  retirees . 

IV.   Background  on  Important  Changes  Made  in  the  Retiree  Benefit 
System  Since  Templeton,  Allegheny,  Berwind,  and  Princeton 
Last  Signed  an  NBCWA 

Prior  to  the  1978  NBCWA,  operators  which  signed  an  agreement 
with  the  UMWA  promised  only  to  make  certain  contributions  to  the 
benefit  funds  but  did  not  promise  to  ensure  maintenance  of  any 
particular  level  of  benefits  on  an  ongoing  basis.   In  fact,  when 
Templeton,  Berwind,  and  Princeton  were  last  signatories  to  a  UMWA 
agreement,  the  1950  and  1974  Benefit  Funds  did  not  even  exist. 

The  1978  NBCWA,  which  Templeton,  Allegheny,  Berwind,  and 
Princeton  did  not  agree  to,  substantially  changed  the  delivery 
system  of  health  care  benefits .   Individual  companies  were  given 
primary  responsibility  to  provide  retirement  health  benefits 
through  private  insurance  carriers,  and  the  1974  Benefit  Plan  was 
retained  as  a  "safety  net"  for  retirees  whose  signatory  employer 
was  no  longer  in  business. 

In  1978,  the  BCOA  operators  agreed  to  add  the  "evergreen"   or 
"continuing  contributions"  clause  to  the  language  of  the  1974  and 
1950  Benefit  Plans.   The  clause,  which  was  incorporated  by 
reference  into  the  1978  and  successor  NBCWAs,  has  been  interpreted 
by  some  courts  to  require  signatories  to  the  1978  NBCWA  to 
continue  contributing  to  the  1950  and  1974  Benefit  Funds,  even  if 
such  companies  later  withdrew  from  the  BCOA,  as  long  as  they 
continued  to  mine  bituminous  coal .   The  BCOA  operators  also  agreed 
in  the  1978  NBCWA  to  a  "guarantee"  clause,  which  has  been 
interpreted  to  require  signatories  to  the  1978  NBCWA  to  make 
sufficient  contributions  to  assure  payment  of  benefits  by  the  1950 
and  1974  Benefit  Funds.   The  BCOA  negotiated  for  the  unilateral 
authority  to  increase  contribution  rates  as  necessary  to  fully 
fund  the  benefits . 

In  negotiations  for  the  1988  NBCWA,  the  UMWA  and  the 
operators  which  were  then  members  of  the  BCOA  also  agreed  that  if 
any  signatory  employer  ceased  to  contribute  to  the  Benefit  Funds, 
that  signatory  would  be  obligated  to  pay  a  withdrawal  penalty. 

The  changes  in  structure,  beneficiaries,  benefits,  and 
promises  negotiated  by  the  BCOA,  particularly  beginning  with  the 
1978  and  subsequent  contracts,  resulted  from  the  trade-offs 
inherent  in  the  collective  bargaining  process,  trade-offs  which 
were  presumptively  beneficial  for,  and  advantageous  to,  the 
members  of  the  BCOA.   The  consideration  for  their  promises  accrued 
to  those  operators  only.   Templeton  and  the  other  operators 
supporting  this  testimony  did  not  benefit  from  any  of  these 
contracts.   Nevertheless,  as  reachback  companies,  they  will  be 
required  to  pay  into  the  Combined  Fund.   We  are  arguing  in  our 
federal  lawsuit  that  the  4 2 -year  retroactivity  of  the  Coal  Act  is 
unconstitutional . 
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V.    Conclusion 

No  one  disputes  the  fact  that  retired  UMWA  miners  bargained 
for,  and  deserve,  health  benefits.   The  question  is  with  whom  they 
made  that  bargain.   New  financial  information  demonstrates  that 
the  reachback  financing  mechanism  of  the  Coal  Act  is  simply  the 
wrong  way  to  pay  for  those  benefits.   Congress  should  amend  the 
Coal  Act  to  eliminate  the  financially  unnecessary  —  and 
constitutionally  unsound  —  retroactive  provisions  which  drag  the 
reachback  companies  into  the  role  of  savior  for  promises  made  many 
years  later  by  the  members  of  the  BCOA,  as  part  of  the 
consideration  for  collective  bargaining  agreements  which  accrued 
to  their  benefit  only. 

Thank  you  for  the  opportunity  to  participate  in  this  hearing 
and  to  present  this  Statement. 
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Mr.  Neal.  Now  we  will  hear  from  Clyde  M.  See,  Jr.,  president 
of  the  M&H  Coal  Co. 
Mr.  See. 

STATEMENT  OF  CLYDE  M.  SEE,  JR.,  PRESIDENT,  M&H  COAL 
CO.  AND  POWELLTON  CO.,  LOGAN  COUNTY,  W.  VA. 

Mr.  See.  Thank  you,  Mr.  Chairman.  My  name  is  Clyde  M.  See, 
Jr.  I  am  president  of  M&H  Coal  Co.  and  the  old  Powellton  Co., 
which  is  located  in  Logan  County,  W.  Va.  Both  of  these  companies 
are  wholly  owned  by  two  individuals,  Mr.  Joseph  W.  Post  and  my- 
self. 

I  would  like  to  preface  my  remarks  here  today  by  saying  that  in 
Logan  County,  W.  Va.  Mr.  Chairman,  we  mine  coal  from  the  height 
of  40  inches  down  to  about  26  inches.  What  our  miners  do,  they 
do  on  their  knees,  be  it  work  or  eat  or  rest  or  whatever.  We  don  t 
think  that  we  have  a  miner  working  for  our  company  who  is  over- 
paid. 

We  don't  think  that  we  have  a  retiree  from  our  company  who  re- 
ceives too  many  benefits.  Unfortunately,  in  the  world  we  live  in,  we 
can  only  provide  those  benefits  to  the  extent  that  our  sales  prices 
will  enable  us  to  do  so. 

So  I  want  it  to  be  known  clearly  that  I  am  not  here  opposing  the 
benefits  granted  to  the  miners  of  this  country  by  the  act  of  1992. 
I  am  here,  like  my  fellow  members  of  this  panel,  to  talk  about 
funding. 

Let  me  tell  you  a  little  about  our  company.  The  old  company,  the 
Powellton  Co.,  is  a  company  that  was  ownea  by  Italsider,  an  Italian 
company  who  produced  metallurgical  coal  in  Logan  County,  W.  Va. 
for  many  years.  But  in  the  mid-1980s  it  became  unprofitable  and 
they  shut  down  all  of  their  mines  except  one.  It  eventually  also  col- 
lapsed. At  that  time,  Mr.  Post  and  I  bought  this  skeleton  of  a  com- 
pany and  only  because  certain  tax  credits  in  our  State  of  West  Vir- 
ginia were  we  able  to  open  it  back  up  to  create  the  175  jobs  that 
exist  there  today. 

We  have  had  careful  hands-on  management.  We  have  not  been 
highly  profitable,  but  we  have  paid  our  bills  and  we  have  kept  175 
families  with  high-paying  union  jobs.  But  despite  our  marginal 
profitability — and  through  the  first  6  months  of  this  year  I  would 
want  you  to  know,  Mr.  Chairman,  we  have  made  18  cents  a  ton  on 
coal — we  are  informed  that  this  legislation,  when  it  takes  full  ef- 
fect, that  we  will  be  assigned  about  $300,000  a  year.  That  is  about 
50  cents  a  ton  based  upon  our  present  production. 

In  1988,  collective  bargaining  failed,  Mr.  Chairman.  It  failed 
when  the  BCOA  held  a  gun  to  the  head  of  the  United  Mine  Work- 
ers of  America  and  forced  them  to  consent  to  the  conversion  of  pay- 
ments into  the  fund  from  tons  produced  to  man  hours.  Since  then, 
these  funds  have  crashed  into  insolvency. 

Who  are  we  talking  about  when  we  talk  about  the  BCOA?  I  want 
you  to  know  we  are  a  BCOA  signatory  company.  Always  have  been 
and  probably  always  will  be. 

But  when  we  talk  about  the  voting  strength  of  BCOA,  we  are 
talking  about  Consolidation  Coal  Co.  and  we  are  talking  about  Pea- 
body  Coal  Co.  Consol,  whose  parent  is  owned  50  percent  by  the 
Germans,  and  Peabody,  so  far  as  I  know,  is  owned  100  percent  by 
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the  English.  These  are  the  people  who  reaped  the  benefits  from  the 
conversion  of  payment  into  the  funds.  These  are  the  people  who  the 
public  records  show  one  company  made  $600  million  last  year, 
§450  million  after  taxes.  Our  company  lost  $125,000. 

My  written  text  here  today,  Mr.  Chairman,  says  that  I  asked  for 
an  exemption  for  small  coal  companies  and  I  would  like  to  amend 
that.  I  don't  want  an  exemption  for  my  company.  I  want  to  pay  my 
fair  share.  But  I  ask  you  to  develop  a  formula  that  will  make  Pea- 
body  and  Consolidation  pay  their  fair  share. 

The  suggestion  by  Senator  Rockefeller  and  president  Trumka 
that  to  open  this  legislation  up  again  to  put  some  sense  into  fund- 
ing will  open  the  floodgates  is  silly.  The  votes  were  here  to  pass 
this  legislation,  surely  there  are  the  votes  here  to  keep  it  from 
being  repealed.  The  legislation  is  good. 

As  my  Senator  said,  it  is  the  Lord's  work,  and  I  don't  quarrel 
with  that.  But  the  method  of  funding  is  the  devil's  work. 

We  cannot  place  these  kinds  of  burdens  on  small  companies  who 
do  not  have  the  means  to  pay.  I  mean  what  purpose  is  going  to  be 
served  by  forcing  small  independent  BCOA  signatory  contractors 
out  of  business?  We  are  paying  our  bills,  and  we  are  paying  the 
benefits  of  55  of  our  own  retirees,  and  $350,000  a  year  in  health 
benefits. 

When  we  collapse,  the  funds  are  not  going  to  receive  the  money, 
our  own  retirees  are  not  going  to  receive  the  money,  and  their  ben- 
efits are  not  going  to  be  paid  either.  Sure,  we  will  be  bankrupt. 
Sure,  the  principals  may  be  bankrupt,  but  175  families  of  southern 
West  Virginia  will  be  without  jobs  or  benefits. 

We  deserve  better  treatment  than  this.  I  am  not  here  to  scuttle 
the  legislation.  I  am  here  to  ask  Congress  to  develop  a  funding 
mechanism  that  makes  sense  and  is  fair. 

I  thank  you  very  much  for  your  time. 

[The  prepared  statement  follows:] 
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HEALTH  BENEFITS  FOR  RETIRED  COAL  MINERS 

Statement  of  Clyde  M.  See,  Jr., 

on  behalf  of 

M  &  H  Coal  Company  and  the  Povellton  Company 

September  9,  1993 


My  name  is  Clyde  M.  See,  Jr.  I  am  President  of  M  &  H  Coal 
Company  and  The  Powellton  Company  which  have  their  principal 
offices  and  all  mining  operations  in  Logan  County,  West  Virginia. 
M  &  H  and  Powellton  are  wholly  owned  by  two  individuals,  Joseph  W. 
Post  and  myself.  Our  companies  and  our  contractors  provide 
approximately  175  managerial  and  union  jobs. 

I  wish  to  make  clear  at  the  outset  that  I  am  not  here  to 
discuss  the  merits  of  the  health  benefits  granted  to  certain 
retired  coal  miners  by  the  legislation  enacted  in  1992.  That  issue 
was  debated  thoroughly  by  the  Congress  last  year  and  I  accept  it  as 
the  public  policy  of  our  country.  I  am  here  today  to  discuss  and 
urge  this  Committee  to  review  and  reconsider  the  funding  for  the 
health  benefits  granted. 

Let  me  begin  by  telling  you  about  our  companies.  Until  1986 
Powellton  was  owned  by  Italsider,  an  Italian  company.  Powellton 
and  its  contractors  produced  metallurgical  coal  from  our  Logan 
County  mines  for  many  years.  However,  by  the  mid  1980s  operating 
costs  had  become  so  high  that  the  company  was  losing  money  and  all 
but  one  mine  had  been  shut  down.  Italsider  decided  it  could  not 
continue  to  subsidize  Powellton,  and  put  the  company  up  for  sale. 
Powellton  was  purchased  by  Joseph  W.  Post  in  1986,  by  which  time  it 
had  totally  ceased  operations.  The  mines  remained  closed  while  Mr. 
Post  searched  for  a  solution  to  Powellton' s  economic  problems. 

By  the  end  of  1986,  operations  were  resumed,  to  a  large 
extent,  because  of  certain  so-called  Super  Tax  Credits  offered  by 
the  State  of  West  Virginia.  The  state  legislature  developed  a 
formula  for  tax  credits  based  upon  economic  development  and  job 
expansion  for  qualifying  companies.  This  program  alone  did  not 
enable  the  mines  to  reopen.  Powellton  faced  extremely  high  workers 
compensation  premium  rates  as  a  result  of  the  experience  rating  it 
had  incurred  during  the  time  the  company  was  owned  by  Italsider. 
In  order  to  get  costs  down  so  operations  could  resume  M  6  H  Coal 
Company,  which  had  a  more  favorable  workers  compensation  rate, 
assumed  the  assets  and  obligations  of  Powellton.  In  other  words, 
a  new  state  tax  credit  accompanied  by  significant  cost  reductions 
made  it  possible  to  activate  mines  which  would  have  otherwise 
remained  closed.  In  1991,  I  purchased  a  50%  interest  in  M  &  H  Coal 
company  and  Powellton. 

Through  careful  hands-on  management  and  extreme  attention  to 
cost  we  have,  since  the  shutdown  situation  in  1986,  expanded  to 
five  active  UMWA  mines,  a  new  UMWA  contract  coal  preparation  plant, 
a  new  clean  coal  load  out  and  new  railroad  siding.  175  families 
depend  on  our  companies  and  their  contractors  for  jobs.  We  are  not 
highly  profitable,  but  we  do  pay  our  bills.  In  fact,  through  the 
first  5  months  of  1993  we  have  earned  only  18  cents  per  ton  of  coal 
mined.  Since  1987,  our  yearly  profit  has  averaged  $64,000  before 
payment  of  federal  and  state  income  tax.  During  this  same  period, 
there  have  not  been  any  dividends  or  bonuses  for  shareholders. 

Despite  the  marginal  profitability,  we  are  able  to  provide 
employment  in  an  economically  depressed  area  where  jobs  are  at  a 
premium.  Over  the  last  five  years  we  have  averaged  $21  million  in 
revenues  and  in  two  of  those  years  we  exceeded  $25  million.  We 
account  for  $10  million  each  year  in  payroll  and  benefits. 

The  historic  method  of  funding  UMWA  retiree  health  benefits 
was  to  make  tonnage-based  payments  to  the  UMWA  plans.  Since  miners 
often  move  from  one  employer  to  another,  this  was  both  practical 
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and  fair.  A  charge  on  UMWA  production  is  certainly  the  most  logi- 
cal way  to  pay  for  the  benefits  of  UMWA  retirees,  because  it  can  be 
passed  on  to  the  ultimate  consumer.  It  can  be  said  without  fear  of 
contradiction  that  when  the  benefit  payments  to  the  UMWA  funds  were 
changed  from  a  tonnage-based  contribution  to  man  hours  contribu- 
tion, the  UMWA  funds  crashed  into  insolvency.  Unpredictable 
changes  such  as  the  1992  legislation  cannot  be  planned  for  by 
businessmen  or  investors  and  discourages  entrepreneurs  such  as  Mr. 
Post  and  myself  from  undertaking  risky  projects  because  it  teaches 
that  no  matter  how  carefully  we  plan  and  how  carefully  we  manage, 
the  Congress  can  undo  all  our  efforts  and  investments  with  a  simple 
show  of  hands. 

Neither  the  owners,  managers  nor  employees  of  M  t  H  have  done 
anything  to  justify  the  incredibly  harsh  financial  penalty  that 
this  legislation  imposes  on  us.  We  have  been  informed  that  M  &  H 
and  Powellton  will  be  assigned  responsibility  for  123  beneficiaries 
in  the  UMWA  plans,  at  a  yearly  cost  of  $2,200  per  person.  These 
are  people  who  retired  from  Powellton  decades  ago  when  the  company 
was  owned  by  Italsider,  who  incidentally  paid  tonnage-based 
payments  to  the  UMWA  funds  during  its  operations  of  Powellton.  We 
don't  know  the  retirees  who  will  be  assigned  to  M  6  H,  and  we 
didn't  even  know  of  their  existence  when  we  purchased  the  company. 

We  estimate  the  additional  cost  imposed  on  us  under  this 
legislation  will  be  nearly  $300,000  per  year.  Based  upon  our  1992 
production  volume,  this  will  increase  our  costs  by  50  cents  per 
ton.  This,  of  course  is  in  addition  to  the  $350,000  we  already 
spend  each  year  to  provide  benefits  under  our  own  plan  to  the  55 
retirees  and  their  families  who  retired  from  Powellton  since  1974. 
Very  obviously,  our  current  18  cents  per  ton  profit  cannot  support 
this  additional  burden. 

Mr.  Chairman,  Members  of  the  Committee:  What  purpose  is 
served  by  forcing  small  independent  Union  coal  companies  out  of 
business  when  they  are  paying  their  bills,  providing  employment, 
and  providing  health  care  for  so  many  people?  We  cannot  meet  the 
financial  obligations  imposed  by  the  Act.  The  UMWA  Combined  Fund's 
lawyers  would  eventually  obtain  judgements  against  us.  The  company 
will  close,  our  community  will  lose  175  high  paying  jobs,  and  the 
Combined  Fund  will  receive  no  payments  from  us.  As  a  result, 
whatever  well  meaning  humanitarian  reasons  that  might  have  existed 
for  the  enactment  of  this  legislation  will  fail  and  current  tax 
paying  employees  will  be  shifted  to  the  unemployment  lines. 

Mr.  Chairman,  Members  of  the  Committee:  Why  has  Congress 
imposed  such  a  crushing  financial  obligation  on  companies  such  as 
ours  when  the  research  clearly  shows  that  companies  which  benefit 
from  this  legislation  are  the  large  UMWA  signatory  companies  whose 
historic  level  of  contributions  to  the  UMWA  Funds  has  decreased 
dramatically,  and  the  shortfall  burden  is  shifted  to  companies  such 
as  M  &  H?  The  large  companies  who  have  been  the  great  benefactors 
of  the  change  of  payment  methods  to  the  UMWA  Funds  will  profit  even 
further.  The  new  Act  will  subsidize  the  large  companies  use  of 
long  wall  mining  and  the  continued  elimination  of  job  opportunities 
in  the  coal  mining  industry.  Much  of  the  increased  profits  will 
flow  to  their  owners  who  are  huge  foreign  owned  corporations. 

Lastly,  Mr.  Chairman,  this  legislation  must  be  revisited  and 
amended  to  protect  companies  such  as  M  &  H  and  Powellton  from  its 
application  or  it  will  do  untold  —  and,  I  would  hope,  unintended  - 
-  damage  to  the  small  and  privately  owned  companies  of  this 
country.  I  recommend  a  simple  easily  applied  exemption  be  adopted, 
for  example,  any  company  that,  over  the  past  5  years,  averaged  less 
than  one  million  tons  of  production,  or  less  than  $25  million  in 
gross  revenues,  should  be  exempt.  As  an  alternative,  I  recommend 
the  development  of  a  formula  with  some  kind  of  a  sliding  scale 
which  will  permit  small  independent  coal  producers  to  continue  to 
operate  and  provide  employment. 

Thank  you. 
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Mr.  Neal.  Thank  you,  Mr.  See.  I  have  a  question  for  Ms. 
Bumgardner.  When  your  company  ceased  coal  mining  operations  in 
1983,  what  provisions  were  made  to  finance  the  retiree  health  ben- 
efits of  the  workers  and  their  beneficiaries? 

Ms.  Bumgardner.  From  what  I  understand,  and  I  have  to  admit 
that  I  have  not  been  involved  in  that  aspect,  right  now  the  obliga- 
tion to  fund  those  benefits  is  at  issue  in  litigation.  CF&I  has  taken 
the  position  that  they  did  not  have  any  obligation  after  the  expira- 
tion of  that  contract,  and  they  have  taken  the  position  that  the  ob- 
ligation should  have  been  taken  over  by  the  1974  fund. 

Mr.  Neal.  But  let  me  ask  you  this.  How  many  beneficiaries  of 
retiree  health  benefits  do  you  estimate  CF&I  Steel  carried  in  1983 
when  the  mining  operations  were  terminated? 

Ms.  Bumgardner.  We  estimate  about  230  retirees  should  have 
gone  into  the  1974  fund. 

Mr.  Neal.  Mr.  Templeton,  I  am  interested  in  your  testimony  on 
the  impact  of  reachback  legislation  on  companies  like  yours,  which 
you  did  not  sign  in  1978  or  in  subsequent  agreements.  Could  you 
explain  why  the  Dole  Commission  did  not  include  companies  like 
yours  in  the  reachback  provision? 

Mr.  Templeton.  Because  they  recognized  the  fact  those  compa- 
nies prior  to  1978  did  not  promise  anything  beyond  their  contracts. 
The  1978  and  later  signatories  did.  So,  therefore,  there  was  no 
need  to  include  us  to  go  clear  back  to  1954. 

Mr.  Neal.  Mr.  Helms,  your  testimony  recommends  pre- 1971  na- 
tional bituminous  coal  wage  agreement  signatories  should  be  ex- 
empt from  the  financing  of  nealth  benefits  for  coal  miners  and  their 
beneficiaries.  Could  you  give  us  more  details  on  the  significance  of 
the  1971  cutoff  date  and  how  it  relates  to  the  promise  of  lifetime 
health  benefits? 

Mr.  Helms.  Mr.  Chairman,  our  analysis  has  looked  at  what  hap- 
pened as  a  spectrum.  And  the  pre- 1971  contracts,  the  companies 
that  signed  those  contracts,  obligated  themselves  simply  to  pay  so 
much  per  ton.  There  were  no  promises  as  to  benefits.  So  that  is  the 
white  area  of  the  spectrum. 

The  spectrum  began  to  get  gray  with  the  1971  agreement.  The 
1971  agreement,  the  signatories  still  were  only  obligated  to  pay  so 
much  per  ton,  but  the  contracting  parties,  or  the  signatories  to  that 
agreement,  both  sides,  the  BCOA  and  the  UMW,  made  some  rec- 
ommendations to  the  trustees.  So  in  our  view,  they  began  to  med- 
dle in  the  affairs  of  the  trustees  and  began  to  direct  the  trustees. 
So  the  situation  began  to  get  a  little  gray. 

In  1974,  the  promise  was  made  in  the  contract  to  give  retirees 
health  care  benefits  and  their  spouses,  to  give  those  benefits  for 
life.  So  the  situation  got  dark  gray.  In  1978,  the  promise  was  made 
with  the  Evergreen  clause  to  fund  those  benefits.  So  the  spectrum 
had  changed  by  that  point  from  white,  pre- 1971,  it  was  gray  in 
1971,  to  dark  gray  in  1974.  We  feel  the  obligation  was  made  in  the 
1978  agreement. 

So  where  do  you  draw  the  line?  That  is  a  judgment  call.  I  cer- 
tainly believe  that  the  1974  agreement  promised  to  deliver  the  ben- 
efits. The  1978  agreement,  the  operators  promised  to  fund  those 
benefits.  In  my  view  I  wonder  why  the  Coal  Commission  did  not 
draw  the  line  at  1974  instead  of  1978.  But  anywhere  in  that  period, 
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Mr.  Chairman,  you  could  make  a  case  for  reaching  back  to  any- 
where in  that  period. 

Mr.  Neal.  Ms.  Bumgardner,  do  you  have  something  you  would 
like  to  say? 

Ms.  Bumgardner.  Yes,  I  would  like  to  clarify  the  answer  I  pre- 
viously gave.  In  19 

Mr.  Neal.  That  is  standard  practice  around  here. 

Ms.  Bumgardner.  Well,  I  was  thinking  about  it  and  it  didn't 
quite  come  out  the  way  I  wanted  it  to. 

In  1988,  when  CF&I's  collective  bargaining  agreement  expired, 
for  some  reason,  and  I  am  not  exactly  sure  of  the  specific  reason, 
they  did  continue  to  pay  the  benefits.  But  in  the  ongoing  litigation, 
they  have  taken  the  position  that  they  did  not  have  an  obligation 
to  continue  to  pay  those  benefits.  The  1974  fund  should  have  been 
paying  those  benefits  and  CF&I,  in  fact,  has  asked  for  a  refund  of 
those  benefits  that  have  been  made.  They  have  asked  for  that  re- 
fund from  the  funds. 

Mr.  Neal.  Let  me  folio wup  with  something,  then.  What  are  the 
financial  implications  of  this  obligation  for  your  company  under  the 
new  legislation? 

Ms.  Bumgardner.  Well,  there  are  two  different  tracks  and  they 
both  come  to  the  same  end.  The  funds  have  asserted  administrative 
priority  claims  for  these  contributions,  and  in  bankruptcy  law  what 
that  means  is  the  claims  would  take  priority  over  all  prepetition 
claims. 

We  maintain  that  this  is  a  prepetition  claim,  which  means  that 
the  funds,  if  this  legislation  is  not  amended,  would  have  to  share 
with  the  general  unsecured  creditors  of  CF&I.  Basically  what  that 
would  mean,  regardless  of  whether  it  is  treated  as  a  prepetition  or 
an  administrative  claim,  is  that  we  would  have  to  go  back  to  the 
bankruptcy  court  and  ask  for  the  plan  of  reorganization  to  be 
amended.  And  in  that  case,  every  single  creditor,  including  retirees, 
including  the  Federal  Government  itself,  because  the  Federal  Gov- 
ernment has  claims  in  this  case,  would  have  an  opportunity  to  ob- 
ject. 

Also,  Oregon  Steel  may,  and  since  we  don't  represent  Oregon 
Steel,  we  don't  know  what  Oregon  Steel  would  do,  but  we  under- 
stand that  they  would  have  the  right  to  renege  on  their  deal.  I 
don't  know  if  they  would  actually  do  that,  but  if  Oregon  Steel 
pulled  out,  CF&I  will  basically  shut  down. 

We  have  been  looking  over  3  years  for  an  investor.  We  have  had 
some  nibbles,  but  we  have  not  had  any  other  investor  express  seri- 
ous interest.  And  without  an  investor,  CF&I  will  lose  its  customer 
base. 

Its  customers  have  already  said  if  you  don't  modernize  the  plant 
then  we  are  not  going  to  continue  to  do  business  with  you.  And 
without  a  customer  base,  the  company  is  going  to  shut  down. 

I  recently  have  been  to  Pueblo.  That  is  a  steel  town.  If  you  don't 
have  steel  jobs  in  this  town,  you  have  nothing  in  Pueblo,  and  those 
are  the  financial  implications. 

Mr.  Neal.  Thank  you. 

Mr.  See,  what  has  been  the  response  of  the  UMWA  to  your  com- 
pany's position  in  resulting  financial  obligation  under  this  newly 
enacted  legislation? 
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Mr.  See.  What  has  been  the  UMWA's  response? 

Mr.  Neal.  Yes. 

Mr.  See.  I  can't  say  we  have  any  official  response.  We  are  one 
of  the  companies  that  is  continuing  to  work  during  the  selective 
strike.  That  may  not  continue  past  today,  but  our  battle  is  really 
not  with  the  UMWA.  We  think  our  enemy  is  big  coal. 

The  UMWA  normally  bargains  with  us  pretty  fair  and  straight 
up.  It  is  the  big  coal  operators  who  would  like  to  use  more  long 
wall  mining  and  eliminate  more  jobs  and  send  the  money  to  Ger- 
many and  England  than  our  small  companies.  So  we  think  the 
enemy,  our  biggest  enemy  in  this  industry,  is  our  fellow  producers. 

Mr.  Neal.  Is  there  any  way  that  you  can  see  that  you  could 
avoid  this  obligation — I  am  sorry,  rather  that  you  could  avoid  bank- 
ruptcy? 

Mr.  See.  I  guess  people  often  come  here  and  say  if  you  do  this, 
you  will  break  us.  I  think  it  is  a  lot  more  complicated  than  that. 
I  am  not  able  to  predict  what  the  coal  market  is  going  to  be  and 
what  we  might  be  able  to  absorb  and  what  we  cannot. 

I  do  want  to  say  one  thing.  Several  statements  were  made  here 
today  that  metallurgical  coal  going  abroad  should  be  exempt,  and 
the  inference  being  that  metallurgical  coal  being  shipped  domesti- 
cally shouldn't  be  because  there  is  more  flexibility  in  the  market. 

I  would  want  you  to  know,  Mr.  Chairman,  that  our  major  cus- 
tomer is  in  bankruptcy.  So  we  don't  have  a  very  flexible  sales  posi- 
tion where  we  can  pass  on  cost  very  easily. 

But  we  are  going  to  struggle  on  as  long  as  we  can.  Certainly  it 
is  a  nail  in  our  coffin. 

Mr.  Neal.  I  appreciate  your  testimony. 

Mr.  Coyne,  any  questions  for  the  panelists? 

Mr.  Coyne.  No  questions,  thank  you. 

Mr.  Neal.  I  thank  you  for  stepping  forward. 

There  is  another  vote  that  is  taking  place,  as  will  be  the  case  for 
the  better  part  of  the  afternoon,  and  I  think  Mr.  Coyne  and  I  will 
excuse  ourselves  for  now  and  we  will  be  back  to  resume  testimony 
very  shortly. 

[Recess.] 

Mr.  Coyne  [presiding].  We  are  happy  to  welcome  the  next  panel 
for  testimony:  Michael  J.  Ward,  William  Skewes,  G.R.  Spindler, 
and  Bill  Miernyk. 

STATEMENT  OF  ALVIN  R.  CARPENTER,  PRESIDENT  AND  CfflEF 
EXECimVE  OFFICER,  AS  PRESENTED  BY  MICHAEL  J.  WARD, 
VICE  PRESIDENT,  COAL,  CSX  TRANSPORTATION 

Mr.  Ward.  Thank  you,  Mr.  Chairman.  I  am  Michael  J.  Ward, 
vice  president,  coal,  CSX  Transportation.  I  am  here  on  behalf  of 
Mr.  Alvin  Carpenter.  I  will  just  summarize  the  key  points  of  inter- 
est in  the  interests  of  time. 

CSXT  has  about  32,000  employees  who  provide  rail  transpor- 
tation and  distribution.  We  are  pleased  to  be  here  to  discuss 
CSXT's  role  in  the  economic  chain  from  the  coal  fields  to  the  U.S. 
ports  and  then  to  overseas  customers,  and  to  express  our  support 
for  H.R.  1443,  introduced  by  Congressman  Rick  Boucher. 

We  do  not  seek  any  reduction  in  benefits  to  the  miners  provided 
by  the  UMWA  Combined  Benefit  Fund.  I  think  that  has  been  the 
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general  consensus  of  all  the  presenters  today.  Clearly  everybody 
thinks  the  miners  are  entitled  to  those  benefits.  We  are  concerned 
with  the  financing  schemes  and  how  that  might  impact  jobs  in  the 
met  coal  fields  and  at  the  ports. 

I  would  just  like  to  state  for  the  record,  we  do  not  employ  any 
miners.  So  our  concern  is  not  on  that  side  of  it.  But  this  Coal  Act 
clearly  still  affects  us. 

CSXT  is  the  largest  coal-hauling  carrier  in  the  United  States. 
Last  year  we  originated  162  million  tons  of  coal.  Of  that,  29  million 
was  metallurgical.  The  remaining  133  million  was  steam  coal  for 
utility  purposes. 

Out  of  our  $5.2  billion  in  revenues  last  year,  30  percent  was  de- 
rived from  the  movement  of  coal.  So  when  the  producers  of  met 
coal  are  affected  by  this  legislation  as  we  believe  they  will  be,  clear- 
ly it  has  an  impact  on  CSX  and  our  employees. 

There  are  two  developments  I  think  need  to  be  thought  about  in 
the  context  of  the  export  coal  market.  Due  to  a  variety  of  basic  rea- 
sons involving  labor  cost,  transportation  cost,  and  production  cost, 
our  overseas  competitors  have  historically  enjoyed  a  cost  advantage 
versus  U.S.  producers.  Our  cost  competitive  situation  is  actually  in 
the  process  of  declining.  The  U.S.  coals  aren't  competing  quite  as 
well  in  the  world  market  as  they  historically  have,  even  though  in 
the  last  decade  the  cost  of  the  rail  transportation  as  well  as  the 
price  of  the  coal  have  both  declined  dramatically. 

Historically  U.S.  coal  has  done  fairly  well  in  the  metallurgical 
market  because  the  United  States  tends  to  produce  a  high-quality 
metallurgical  coal.  Unfortunately  it  tends  to  be  somewhat  more  ex- 
pensive than  other  met  coals  available  in  the  world. 

For  a  period  of  time  the  foreign  receivers  were  willing  to  pay  that 
additional  premium  for  the  higher  quality  and  more  reliable  U.S. 
coals.  However,  as  we  have  had  more  environmental  regulation, 
workplace  requirements,  mandated  health  benefits,  the  cost  com- 
petitiveness of  U.S.  coals  has  continued  to  erode,  and  it  now  threat- 
ens the  viability  of  some  of  the  U.S.  producers,  and  they  are  being 
somewhat  undermined. 

Our  key  competitors  in  this  market  who  are  actively  taking  away 
our  coal  at  this  point  are  Australia,  South  Africa,  Poland  and  Can- 
ada. We  have  seen  even  at  our  railroad  some  fairly  significant  ero- 
sion of  export  coal  this  year,  even  before  the  effects  of  this  Coal  Act 
were  felt. 

About  60  percent  of  our  export  movements  are  metallurgical  in 
nature.  In  the  first  half  of  this  year  against  the  first  half  of  last 
year,  we  are  down  about  30  percent  in  our  export  shipments,  and 
many  of  our  producers  obviously  are  experiencing  similar  type  de- 
clines. 

Japan,  which  is  our  largest  single  end-user  destination,  first  half 
has  dropped  29  percent  down  to  2.2  million  tons.  The  English,  who 
take  a  fair  amount  of  U.S.  met  coal,  is  down  to  700,000  coals.  If 
this  continues,  the  market  will  soon  be  dominated  by  foreign  inter- 
ests. 

I  assume  this  red  light  means  I  am  supposed  to  be  finished? 

Mr.  Coyne.  No,  that  indicates  you  have  5  minutes. 

Mr.  Ward.  If  this  continues,  clearly  the  world  market  for  met- 
allurgical coal  will  be  dominated  by  foreign  producers.  U.S.  met 
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coal  will  by  and  large  become  a  noncompetitive  product  in  the 
world  market. 

The  ripple  effect  of  this  is  on  rail  haulers,  support  workers,  and 
I  think  they  would  be  severe.  We  believe  imposing  any  new  cost  on 
the  coal  producers  through  Federal  regulation  will  only  further 
hinder  the  ability  to  market  a  price  competitive  product.  It  is  a 
very  price  sensitive  international  market,  and  it  makes  it  nearly 
impossible  to  pass  these  additional  costs  on  to  the  end  user. 

As  I  stated,  we  are  losing  tonnage  now.  I  think  when  we  start 
seeing  the  effects  of  this  Coal  Act,  it  will  even  further  that  erosion. 

We  would  urge  the  support  of  H.R.  1443,  which  would  provide  a 
tax  credit  for  producers  of  met  coal  who  are  required  to  make  con- 
tributions to  the  UMWA  Combined  Benefit  Fund.  We  think  it  is 
needed  relief  for  the  U.S.  producers  struggling  to  hold  on  to  the 
world  market. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Alvin  R.  Carpenter  follows:] 
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STATEMENT  OF  ALVIN  R.  CARPENTER 

PRESIDENT  &  CEO 

CSX  TRANSPORTATION 

BEFORE  THE  U.S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  WAYS  AND  MEANS 

SEPTEMBERS  1993 

Mr.  Chairman,  and  distinguished  Members  of  the  Committee  on  Ways  and  Means,  I 
am  Alvin  R.  Carpenter,  President  &  CEO  of  CSX  Transportation.   CSX  Transportation's  32,000 
employees  provide  rail  transportation  and  distribution  services  over  approximately  1 9,000 
route  miles  in  20  states  in  the  East,  Midwest,  South,  the  District  of  Columbia,  and  Ontario, 
Canada.   I  am  pleased  to  be  here  today  to  discuss  CSXT's  role  in  the  inter-related  economic 
chain  from  the  coal  fields  east  of  the  Mississippi  to  various  U.S.  ports  and  overseas  markets 
and  to  express  our  support  for  H.R.  1443  introduced  by  Congressman  Rick  Boucher. 

As  you  have  heard  today  from  previous  witnesses,  the  potential  impact  of  the  UMWA 
Combined  Benefit  Fund  created  by  the  Energy  Policy  Act  of  1992  is  far-reaching.   Mr. 
Chairman,  I  would  like  to  emphasize  that  CSXT  does  not  seek  a  reduction  in  these  benefits 
for  the  miners.   We  are  solely  concerned  with  the  financing  scheme's  impact  on  jobs  in  the 
met  coal  fields,  on  our  railroad,  and  at  the  port.  While  CSXT  does  not  employ  a  single  coal 
miner,  this  provision  will  still  affect  us.   Let  me  explain  why. 

CSXT  is  the  largest  coal-hauling  carrier  in  the  U.S.   In  1992,  we  moved  more  than  162 
million  tons,  of  which  29  million  tons  were  metallurgical  coal  and  1 33  million  tons  were  steam 
coal.   That  same  year  our  railroad  reported  freight  revenue  of  $5.2  billion,  30  percent  of  it 
from  moving  coal.   As  you  can  see,  anything  that  might  jeopardize  the  viability  of  our  coal 
producers  or  weaken  coal's  ability  to  compete  domestically  or  internationally  greatly  concerns 
CSXT. 

There  are  two  developments  that  are  moving  on  parallel  courses  that  may  combine  to 
the  detriment  of  our  coal-hauling  business.   First,  the  international  market  for  metallurgical 
coal,  which  is  also  known  as  met  or  coking  coal  and  is  used  in  the  production  of  steel,  is 
slipping  from  our  grasp.   This  is  due,  in  large  part,  to  a  variety  of  basic  cost  advantages 
involving  labor,  production,  and  transportation  many  of  our  overseas  competitors  enjoy. 
American  coal's  declining  cost  competitiveness  in  the  world  market  is  occurring  despite 
restrained  rail  transportation  pricing  for  export  coal.   Generally,  today's  rail  costs  to  export 
coal  shippers  on  CSXT,  for  example,  are  actually  lower  than  they  were  a  decade  ago. 

Historically,  the  U.S.  has  been  a  prime  supplier  of  high  quality  coking  coals  for  the 
world  market.   Buyers  have  been  willing  to  pay  a  premium  for  our  coal  because  we  have 
been  a  reliable,  stable  source.   But,  aggressive  price  cutting  by  overseas  producers  has 
widened  the  gap  between  the  cost  of  U.S.  coal  and  foreign  coal.  As  a  result,  users 
increasingly  seek  ways  to  substitute  lower  quality  coal  from  non-U. S.  sources.  Eventually,  the 
attractiveness  of  our  quality,  stable  coal  supply  could  be  obliterated  by  our  higher  costs  in  the 
world  market.   This  brings  me  to  the  second  development  affecting  our  competitiveness:   new 
costs  associated  with  federal  regulation,  including  environmental,  workplace  requirements, 
and  mandated  health  benefits  for  retired  coal  miners,  threaten  to  further  undermine  the 
viability  of  many  U.S.  coal  producers.  The  result  of  this  combination  could  be  a  loss  of  jobs, 
both  in  the  mines  that  produce  coal  and  on  the  railroads  that  move  it. 

With  regard  to  the  international  market  for  met  coal,  let  me  begin  by  stating  a  simple 
fact:   the  steep  decline  in  the  U.S.  steel  industry  has  made  it  more  important  than  ever  for 
producers  of  met  coal  to  sell  their  product  abroad.  The  market  for  met  coal  clearly  is  a  world 
market,  and  one  which  is  currently  so  price-competitive  that  major  sales  are  won  or  lost  by 
very  small  cost  differences. 

At  CSXT,  60  percent  of  our  export  coal  is  met  coal.  This  market  is  criticai  to  us. 
However,  aggressive  competition  by  Australia,  South  Africa  (which  is  actually  producing  a 
lower  quality  met  coal  variant  named  PCI),  Poland,  Canada,  and  others  has  eroded  our  traffic 
levels.   For  example,  comparing  the  first  half  of  1993  and  the  first  half  of  1992,  there  was  a 
drop  of  about  30  percent -or  2.6  million  tons-in  our  met  coal  exports.  Japan,  which  is  our 
largest  purchaser  of  met  coal,  is  purchasing  fewer  and  fewer  tons  of  U.S.  coal.   During  the 
first  half  of  this  year,  we  carried  2.2  million  tons  destined  for  Japan;  a  drop  of  29%  from  last 
year.   All  of  the  CSXT  coal  exported  to  Japan  is  met  coal.   Most  of  our  coal  exported  to 
England  is  also  met  coal,  which  has  dropped  700,000  tons  in  the  first  six  months  of  1993 
versus  1992. 

Obviously,  the  worldwide  recession  has  had  a  dampening  effect  on  demand  for  met 
coal.   But,  if  this  pace  continues,  the  world  market  for  met  coal  will  soon  become  dominated 
by  foreign  interests.   U.S.  met  coal -viewed  in  recent  years  as  a  potential  bright  spot  in 
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America's  export  future-will  go  by  the  boards  as  a  non-competitive  U.S.  product.  The  ripple 
effects  of  such  an  occurrence,  from  the  coal  fields  to  the  rail  haulers,  and,  finally,  to  the  port 
workers,  will  be  severe. 

The  international  market  trend  is  plain  to  see.  However,  by  imposing  new  costs  on 
our  coal  producers  through  federal  regulation  we  will  only  be  further  hindering  our  ability  to 
market  a  price-competitive  product.  For  met  coal  producers,  the  situation  is  particularly 
challenging.  The  price-sensitive  nature  of  the  international  marketplace  makes  it  difficult—if 
not  impossible-to  pass  on  these  new  costs  to  the  consumers.  We  are  losing  tonnage  now; 
just  imagine  the  acceleration  of  the  loss  if  prices  are  raised  to  offset  these  new  legislatively 
mandated  federal  costs. 

With  this  in  mind,  we  support  H.R.  1443  which  would  provide  a  tax  credit  to  producers 
of  met  coal  who  are  required  to  make  contributions  to  the  UMWA  Combined  Benefit  Fund.  It 
is  needed  relief  for  those  U.S.  producers  struggling  to  hold  ground  in  the  world  market. 

Thank  you,  Mr.  Chairman. 
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Mr.  Coyne.  Thank  you. 
Mr.  Skewes. 

STATEMENT  OF  WILLIAM  SKEWES,  CHAIRMAN,  RIDGE  LAND 
CO.,  BLUEFIELD,  VA. 

Mr.  Skewes.  Mr.  Chairman,  I  am  the  chairman  of  the  Ridge 
Land  Co.  My  family  has  been  involved  in  mining  for  generations 
in  both  coal  and  copper.  Our  roots  even  extend  to  the  mining  region 
of  Cornwall,  England,  prior  to  coming  to  this  country. 

I  am  a  mining  engineer  by  profession,  as  is  my  son  who  plays 
an  active  role  in  the  management  of  our  mining  companies.  I  am 
a  graduate  of  Virginia  Tech,  and  my  son  from  West  Virginia  Uni- 
versity. 

The  Ridge  Land  Co.  is  a  vertically  integrated  coal  producer;  we 
prospect,  core  drill,  research,  buy  or  lease,  develop  and  mine  coal 
properties.  Our  five  operating  divisional  mining  companies  operate 
six  deep  mines  in  McDowell  County,  W.  Va.,  centered  around  the 
town  of  Gary,  which  was  U.S.  Steel's  base  of  operations  for  many 
years. 

Our  mines  are  all  union.  As  someone  else  testified  here  before, 
we  went  into  this  area  as  the  great  Pocahontas  coal  field  began  to 
die,  and  for  Gary  area  alone  it  was  like  12,000  miners  that  were 
lost  on  our  jobs,  by  about  1984.  We  had  come  into  this  area,  and 
with  the  family's  consulting  business  we  came  into  the  Gary  area, 
at  the  request  of  major  coal  companies  to  see  if  we  could  revitalize 
these  mines  and  get  them  back  on  line  and  go  into  the  remaining 
area  of  coal  that  was  left. 

The  original  reserve  of  the  Pocahontas  coal  field  was  3  billion 
tons.  Two  billion  was  mined  from  1980  to  1990.  One  billion  was 
left.  Everybody  had  to  leave  it  because  the  price  of  metallurgical 
coal  was  dropping  so  drastically. 

We  survive  because  of  our  new  techniques  in  mining,  the  ultra 
low  coal  that  was  left,  and  new  techniques  in  selling  the  coal  to  Eu- 
rope, we  also  had  to  develop  new  cleaning  facilities  and  new  ideas 
in  cleaning.  But  we  brought  this  coal  field  back.  And  we  now  have 
150  deep  miners,  and  we  have  about  50  people  in  development,  en- 
gineering, testing,  coal  analysis,  steel  erection,  construction,  rail 
loading,  clerical,  management,  and  development  of  three  new 
mines. 

These  three  new  mines  were  coal  reserves  that  15  years  ago 
would  have  been  written  off.  It  would  never  be  developed.  But  we 
are  in  there,  trying.  And  we  are  trying  to  do  it  at  a  time  when  we 
don't  see  any  bottom  to  this  metallurgical  market. 

I  don't  know  for  sure  if  everyone  has  a  real  strong  understanding 
of  the  difference  between  steam  coal  and  metallurgical  coal.  The 
steam  coal  of  this  country  is  mostly  the  high  strip  operations,  high 
tons  per  man.  Then  you  get  into  the  steam  coal  that  is  deep  mined, 
like  the  Pittsburgh  steam  where  you  have  7  feet  of  coal. 

Ten  percent  of  the  coal  in  this  industry  is  your  metallurgical 
coal,  and  most  of  it  is  down  here  where  we  are,  and  the  gentleman 
from  down  in  Logan  County,  you  are  talking  about  35  inches  of 
coal  and  getting  lower  and  getting  dirtier  and  getting  tougher. 

In  1992,  the  Ridge  Land  Co.  produced  approximately  1  million 
tons  of  coal,  exported  to  Europe  and  Asia.  We  sell  some  of  our  coal 
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directly  to  the  French  steel  and  coke  plants.  We  have  developed 
new  markets  over  there  in  France  directly. 

In  addition,  we  have  entered  into  various  joint  ventures  for  ex- 
ports, such  as  Pittston  Coal,  for  sales  overseas.  All  of  our  coal  that 
is  ultimately  exported  is  metallurgical  coal,  which  is  called  met  or 
coking  coal,  which  is  used  in  the  production  of  steel  and  pig  iron. 

It  is  no  secret  that  the  decline  in  U.S.  steel  production  has  cre- 
ated a  situation  in  most  met  coal  mined  in  the  United  States  is 
now  exported.  In  other  words,  the  reason  it  is  exported  is  because 
our  steel  industry  has  dropped  severely  in  the  last  10,  15  years. 

The  world  market  for  all  export  coal  is  approximately  $16  billion, 
of  which  the  U.S.  exports  a  total  of  $4.62  billion,  $2.98  billion  in 
coking  coal.  Because  of  the  increasingly  competitive  nature  of  the 
world  market,  contracts,  if  available  at  all  for  the  met  coal,  are  re- 
negotiated yearly  and  must  be  competitive  with  other  export  coun- 
tries. 

This  is  in  contrast  to  your  steam  coal  where  you  have  escalations 
that  go  on  year  after  year,  and  whatever  the  labor  increases  and 
whatever  happens,  you  just  throw  it  in  and  the  public  pays  for  it, 
but  that  sure  doesn't  happen  to  the  met  coal  business.  We  have  to 
be  competitive  with  every  exporter  all  over  the  world,  and  that  is 
where  we  are. 

Operating  costs  are  rising  because  the  heart  of  our  met  coal  re- 
serves have  been  mined.  When  I  say  the  heart  of  them,  a  coal  seam 
that  was  6  feet  thick  in  the  center,  like  the  original  Pocahontas, 
which  was  actually  14  feet,  now  we  are  down  to  the  crust  where 
the  coal  is  32  inches  and  34  inches  and  getting  dirtier. 

The  remaining  seams  are  very  thin  and  more  expensive  to  mine 
and  are  located  farther  away  from  rail  and  power,  central  cleaning 
and  processing  plants.  Developing  the  remaining  reserves  in  re- 
mote areas  will  greatly  increase  costs  and  extend  time  to  bring  into 
production. 

In  the  past  11  years,  total  U.S.  met  coal  tonnage  mined  has 
dropped  from  129  to  98  million  short  tons,  and  the  base  price  for 
selling  coking  coal  to  Japan,  the  nation  that  imports  the  most  ex- 
port coal,  has  dropped  from  $67  to  $50.  Moreover,  between  1990 
and  1991,  the  U.S.  share  dropped  from  17  percent  to  14  percent  of 
Japan's  total  imports. 

Cost  advantages  enjoyed  by  Australian,  South  African  and  other 
coal  exporting  countries  have  already  placed  a  significant  financial 
strain  on  U.S.  companies  competing  in  international  met  coal  mar- 
kets. 

Now,  the  new  costs  associated  with  implementation  of  the  coal 
retiree  health  benefit  provisions  of  the  Energy  Policy  Act  threaten 
to  exacerbate  the  competitive  disadvantage.  For  the  Ridge  Land 
Co.,  which  sells  97  percent  of  its  total  coal  production  for  ultimate 
export,  the  future  is  not  sobriety. 

The  shrinking  participation  of  U.S.  coal  in  the  Japanese  market 
has  been  caused  in  large  part  by  the  rapid  expansion  of  met  coal 
production  in  other  countries.  As  an  example,  employment  in  Aus- 
tralian mines  has  gone  from  26,000  in  1980  to  28,000  in  1990, 
while  employment  in  U.S.  mines  has  declined  from  a  high  of  228 
to  11,000  over  the  same  period. 
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Legislation  to  provide  a  tax  credit  to  certain  met  coal  producers, 
H.R.  1443,  has  been  introduced  by  Virginia  Congressmen  Boucher 
and  Payne.  We  support  this  bill,  provided  it  includes  the  suggestion 
made  by  some  that  the  legislation  be  broadened  to  include  all  sub- 
stantial producers  of  met  coal,  not  just  those  companies  that  will 
pay  into  the  United  Mine  Workers  of  America  Combined  Benefit 
Fund. 

In  addition,  we  are  also  open  to  the  suggestion  that  legislative 
relief  be  triggered  by  fluctuations  in  the  world  price.  For  instance, 
a  provision  has  been  added  to  the  U.S.  law  which  would  provide 
tax  relief  to  our  Nation's  met  coal  producers  if  the  world  price  for 
such  coal  falls  below  a  certain  statutorily  specified  level.  This  price 
level  would  be  derived  by  looking  at  historic  patterns  of  met  coal 
prices  and  finding  a  level  at  which  the  price  could  not  fall  without 
the  involvement  of  government  subsidies.  It  would  be  at  that  price 
that  U.S.  producers  would  deserve  and  need  assistance. 

H.R.  1443,  introduced  by  Congressmen  Boucher  and  Payne  of 
Virginia,  is  one  way  in  which  relief  could  be  granted.  Legislation 
triggered  by  the  world  price  for  met  coal  is  another  avenue.  Both 
proposals  would  target  those  companies  most  in  need — those  fight- 
ing to  maintain  a  foothold  in  the  very  competitive  international 
marketplace  for  met  coal. 

I  urge  the  committee  to  act  quickly  to  provide  this  much  needed 
relief. 

I  thank  the  chairman. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  WILLIAM  SKEWES 

CHAIRMAN  OF  THE  RIDGE  LAND  COMPANY 

BEFORE  THE  U.S.  HOD8E  OF  REPRESENTATIVES 

COMMITTEE  ON  NAYS  AND  MEANS 

SEPTEMBER  9,  1993 


Mr.  Chairman,  and  distinguished  Members  of  the  Committee  on 
Ways  and  Means,  thank  you  for  the  opportunity  to  testify  before 
your  Committee  today.  I  am  William  Skewes,  Chairman  of  The  Ridge 
Land  Company. 

My  family  has  been  involved  in  mining  for  generations,  in  both 
coal  and  copper.  Our  roots  even  extend  to  the  mining  region  of 
Cornwall,  England  prior  to  our  coming  to  this  country.  I  am  a 
Mining  Engineer  by  profession,  as  is  my  son,  who  plays  an  active 
role  in  the  management  of  our  mining  companies.  I  am  a  graduate  of 
Virginia  Polytechnic  Institute;  my  son,  Bill,  Jr.,  from  West 
Virginia  University. 

The  Ridge  Land  Company  is  a  vertically  integrated  coal 
producer;  we  prospect,  core  drill,  research,  buy  or  lease,  develop 
and  mine  coal  properties;  our  five  (5)  operating  divisional  mining 
companies  operate  six  (6)  deep  mines  in  McDowell  County,  West 
Virginia,  centered  around  the  town  of  Gary  which  was  U.S.  Steel's 
base  of  operations  for  many  years.   Our  mines  are  all  union. 

These  mines  and  our  screening  plants  and  central  wash  and 
processing  plant  produce  a  million  tons/year  for  export. 

We  have  over  150  employees  inside  the  mines  and  approximately 
fifty  (50)  outside  in  development,  engineering,  testing,  coal 
analysis,  steel  erection,  construction,  rail  loading,  clerical, 
management  and  development  of  three  (3)  new  mines. 

In  1992,  the  Ridge  Land  Company  produced  approximately  one 
million  tons  of  coal,  ultimately  exported  to  Europe  and  Asia.  We 
sell  some  of  our  coal  directly  to  French  steel  and  coke  plants.  In 
addition,  we  have  entered  into  various  joint  ventures  for  exports, 
such  as  with  Pittston  Coal,  for  sales  overseas.  All  of  our  coal 
that  is  ultimately  exported  is  metallurgical  coal,  which  is  also 
called  met  or  coking  coal,  and  is  used  in  the  production  of  steel 
and  pig  iron. 

It  is  no  secret  that  the  decline  in  U.S.  steel  production  has 
created  a  situation  in  which  most  met  coal  mined  in  the  U.S.  is  now 
exported.  The  world  market  for  all  export  coal  is  approximately 
$16  billion,  of  which  the  U.S.  exports  a  total  of  $4.62  billion, 
$2.98  billion  in  coking  coal.  Because  of  the  increasingly 
competitive  nature  of  the  world  market,  contracts,  if  available, 
are  renegotiated  yearly  and  must  be  competitive  with  other  export 
countries.  Operating  costs  are  rising  because  the  heart  of  our  met 
coal  reserves  have  been  mined.  The  remaining  seams  are  very  thin 
and  more  expensive  to  mine,  and  are  located  farther  away  from  rail 
and  power,  central  cleaning  and  processing  plants.  Developing  the 
remaining  smaller  reserves  in  remote  areas  will  greatly  increase 
costs  and  extend  time  to  bring  into  production.. 

In  the  past  eleven  years,  total  U.S.  met  coal  tonnage  mined 
has  dropped  from  129.8  million  to  98.5  million  short  tons,  and  the 
base  price  for  selling  coking  coal  to  Japan,  the  nation  that 
imports  the  most  of  our  export  coal,  has  dropped  from  $67.42  per 
unit  to  $50.69.  Moreover,  between  1990  and  1991,  the  U.S.  share 
dropped  from  17  percent  to  14  percent  of  Japan's  total  imports. 

Cost  advantages  enjoyed  by  Australian,  South  African  and  other 
coal  exporting  countries  have  already  placed  a  significant 
financial  strain  on  U.S.  companies  competing  in  international  met 
coal  markets.  Now,  the  new  costs  associated  with  implementation  of 
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the  coal  retiree  health  benefits  provisions  of  the  Energy  Policy 
Act  threaten  to  exacerbate  the  competitive  disadvantage.  For  the 
Ridge  Land  Company,  which  sells  97  percent  of  its  total  coal 
production  for  ultimate  export,  the  future  is  not  so  bright. 

The  shrinking  participation  of  U.S.  coal  in  the  Japanese 
market  has  been  caused  in  large  part  by  the  rapid  expansion  of  met 
coal  production  in  other  countries.  As  an  example,  employment  in 
Australian  mines  has  gone  from  26,471  in  1980  to  28,599  in  1990, 
while  employment  in  U.S.  mines  has  declined  from  a  high  of  228,569 
to  131,306  over  the  same  period. 

Legislation  to  provide  a  tax  credit  to  certain  met  coal 
producers,  H.R.  1443,  has  been  introduced  by  Virginia  Congressmen 
Rick  Boucher  and  L.F.  Payne.  We  support  this  bill,  provided  it 
includes  the  suggestion  made  by  some  that  the  legislation  be 
broadened  to  include  all  substantial  producers  of  met  coal,  not 
just  those  companies  that  will  pay  into  the  United  Mines  Workers  of 
America  Combined  Benefit  Fund. 

In  addition,  we  are  also  open  to  the  suggestion  that  legisla- 
tive relief  be  triggered  by  fluctuations  in  the  world  price.  For 
instance,  a  provision  could  be  added  to  U.S.  law  which  would 
provide  tax  relief  to  our  nation's  met  coal  producers  if  the  world 
price  for  such  coal  falls  below  a  certain  statutorily-specif ied 
level.  This  price  level  would  be  derived  by  looking  at  historic 
patterns  of  met  coal  prices,  and  finding  a  level  at  which  the  price 
could  not  fall  without  the  involvement  of  government  subsidies.  It 
would  be  at  that  price  that  U.S.  producers  would  deserve  and  need 
assistance. 

H.R.  1443,  introduced  by  Congressmen  Boucher  and  Payne  of 
Virginia,  is  one  way  in  which  relief  could  be  granted.  Legislation 
triggered  by  the  world  price  for  met  coal  is  another  avenue.  Both 
proposals  would  target  those  companies  most  in  need  —  those 
fighting  to  maintain  a  foothold  in  the  very  competitive  interna- 
tional marketplace  for  met  coal.  I  urge  the  Committee  to  act 
guickly  to  provide  this  much  needed  relief. 

Mr.  Chairman,  thank  you  for  taking  the  time  to  explore  this 
important  issue. 
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Mr.  Coyne.  Thank  you. 
Mr.  Spindler. 

STATEMENT  OF  G.R.  SPINDLER,  PRESIDENT  AND  CHD2F 
EXECUTP7E  OFFICER,  PITTSTON  COAL  CO.,  STAMFORD,  CONN. 

Mr.  Spindler.  Thank  you  for  allowing  the  participation  in  to- 
day's hearings  by  members  of  the  U.S.  metallurgical  industry. 

I  am  Gerry  Spindler,  president  and  chief  executive  officer  of 
Pittston  Coal  Co.,  the  largest  exporter  of  metallurgical  coal  in  the 
United  States.  I  would  prefer  to  direct  my  comments  to  the  issues 
of  financing  the  Rockefeller  bill  rather  than  the  benefits  provided. 

The  purpose  of  the  bill,  to  guarantee  continued  medical  benefits 
to  a  large  portion  of  Appalaenia,  is  meritorious  beyond  argument. 
However,  we  believe  that  funding  of  the  bill  was  flawed  in  a  way 
which  places  unique  undue  burdens  on  exporters  and  producers  of 
metallurgical  coal  in  general,  and  Pittston  in  particular. 

For  U.S.  steam  coal  producers,  the  new  legislatively  mandated 
cost  will  be  passed  on  to  consumers.  In  the  case  of  export  met  coal, 
however,  as  has  been  mentioned,  the  increasingly  competitive 
world  market  will  not  allow  a  cost  transfer.  Our  competitors  in 
these  markets,  foreign  companies  that  are  heavily  subsidized  by 
their  governments,  will  not  bear  the  new  costs.  As  a  result,  their 
competitive  advantage  over  U.S.  companies  will  increase. 

The  United  States  hasn't  enough  presence  in  the  international 
metallurgical  markets  to  act  as  a  pricing  force.  In  fact,  our  pres- 
ence is  continually  diminishing.  In  Japan,  as  Bill  mentioned,  the 
United  States  has  dropped  from  18  percent  of  the  total  market  to 
11  percent  in  the  last  4  years. 

Not  only  to  confirm  the  viability  of  the  Combined  Health  and 
Benefit  Fund,  but  also  to  remedy  the  particular  problems  faced  by 
the  metallurgical  export  producers,  we  are  supporting  H.R.  1443 
which  creates  a  tax  credit  for  those  companies  dependent  upon  the 
metallurgical  market  for  their  economic  viability. 

The  tax  credit,  the  way  H.R.  1443  is  currently  written,  targets 
companies  with  more  than  20  percent  of  their  production  of  met- 
allurgical coal.  We  are  open  to  broadening  this  credit  to  all  produc- 
ers and  all  tons  of  metallurgical  coal  produced. 

The  tax  credit  helps  insure  the  reinvestment  necessary  to  pre- 
serve operations  currently  engaged  in  mining  metallurgical  coals 
and  preserves  thousands  of  jobs  which  would  be  jeopardized  if  our 
competitive  ability  is  impaired. 

Remaining  a  significant  producer  of  metallurgical  coal  is  not  only 
important  to  our  industry,  but  also  to  America.  In  1992  alone,  coal 
accounted  for  $3.2  billion  on  the  positive  side  of  our  trade  accounts 
balance. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  G.R.  SPINDLER 

PRB8IDENT  AND  CHIEF  EXECUTIVE  OFFICER 

PITTSTON  COAL  COMPANY 

BEFORE  THE  U.S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  WAYS  AND  MEANS 

SEPTEMBER  9,  1993 

Mr.  Chairman,  and  distinguished  Members  of  the  Committee  on 
Ways  and  Means,  thank  you  for  recognizing  the  importance  of  the 
issues  related  to  the  Coal  Industry  Health  Benefit  Act  (the  Coal 
Act)  and  for  taking  the  time  to  hold  this  hearing  today.  I  am  G.R. 
Spindler,  President  and  Chief  Executive  Officer  of  the  Pittston 
Coal  Company,  a  subsidiary  of  The  Pittston  Company. 

At  the  outset,  I  want  to  emphasize  that  by  appearing  before 
you  today,  Pittston  is  not  seeking  or  supporting  any  amendment  of 
the  Coal  Act  which  would  result  in  a  loss  of  health  benefits  for 
coal  industry  retirees  and  their  families.  We  do,  however,  support 
a  thorough  analysis  of  the  fairness  of  the  financing  mechanism  for 
these  health  benefits.  We  also  support  a  tax  credit  for  metallur- 
gical coal  producers  who  will  be  unfairly  and  disproportionately 
impacted  by  the  significant  burdens  imposed  by  the  Coal  Act. 

The  reasons  for  the  Coal  Act  are  noble  and  the  purpose 
commendable.  The  Coal  Act  is  designed  to  guarantee  lifetime  health 
benefits  for  those  retirees  and  their  families  who,  in  the  past, 
relied  upon  the  1950  and  1974  Benefits  Funds.  Congress,  or  at 
least  certain  of  its  Members,  became  convinced  that  these  health 
benefits  were  in  jeopardy  under  the  funding  mechanism  negotiated 
between  the  United  Mine  Workers  of  America  ("UMWA")  and  the 
Bituminous  Coal  Operators  Association  ("BCOA")  and  that  legislative 
action  was  necessary  to  avoid  a  threatened  nationwide  coal  strike 
upon  expiration  of  the  1988  National  Bituminous  Coal  Wage  Agreement 
("NBCWA").  They  became  convinced  that  the  collapse  of  the  Funds 
and,  with  it,  the  loss  of  health  benefits,  was  imminent. 

It  has  been  demonstrated  that  the  purported  Benefit  Fund 
financial  crisis  can  be  traced  to  a  radical  change  in  the  funding 
mechanism  agreed  to  in  the  1988  NBCWA  —  a  contract  to  which 
Pittston  was  not  a  party.  Simply  put,  employer  contributions  were 
changed  from  a  "per  ton  mined"  cost  to  a  "per  hour  worked"  cost. 
This  change,  coupled  with  the  BCOA's  refusal  to  set  the  contribu- 
tion rate  at  a  level  sufficient  to  adequately  fund  the  promised 
benefits,  resulted  in  the  largest  of  the  BCOA  company  members 
enjoying  dramatic  cuts  in  their  contributory  liabilities,  while  the 
Funds  experienced  an  immediate  diminution  of  available  health  care 
monies.  This  created  an  artificial  crisis,  imperiling  the 
financial  stability  of  the  Funds. 

Legislation  to  correct  this  situation  was  not  necessary  and 
should  have  been  left  to  the  collective  bargaining  process.  In 
this  regard,  I  note  that  passage  of  the  Coal  Act  did  not  avoid  a 
coal  strike  as  predicted.  Nonetheless,  if  you  assume  that 
legislative  action  was  necessary  to  assure  that  health  benefits 
would  not  be  lost,  it  should  have  been  undertaken  within  the 
following  parameters: 

1.  Non-interference  with  competitive  economics  within  the 
coal  industry;  and 

2.  Respect  for  the  distinct  collective  bargaining  arrange- 
ments currently  in  place  within  the  coal  industry. 

Regrettably,  the  Coal  Act  fails  with  respect  to  these 
important  issues.  It  uses  its  noble  purpose  to  cloak  its  faulty 
mechanics.  Specifically,  it  (1)  institutionalizes  the  cost 
structure  created  by  the  1988  BCOA  signatory  companies  relating  to 
health  benefits,  to  the  detriment  of  Pittston  and  other  companies 
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not  party  to  that  agreement;  (2)  abrogates  Pittston's  collectively 
bargained  labor  agreement  by  reversing  cost  containment  measures 
negotiated  with  and  supported  by  the  UMWA;  and  (3)  ignores  the 
unique  competitive  circumstances  of  the  metallurgical  marketplace  - 
-  a  marketplace  where  Pittston  stands  nearly  alone  as  a  participant 
whose  production  is  overwhelmingly  dedicated  to  the  metallurgical 
marketplace,  thereby  impacting  one  company,  Pittston,  singularly 
and  most  ferociously.  It  is  difficult  to  believe  that  Congress 
intended  these  consequences,  and  it  is  equally  difficult  to  believe 
that  a  resolution  of  the  Funds'  financial  crisis  could  not  have 
been  found  that  would  have  spared  these  lamentable  results. 

Support  for  the  Boucher/Payne  Bill  (H.R.  1443) 

Pittston  supports  the  Metallurgical  Coal  Tax  Credit  Act  of 
1993,  introduced  by  Congressmen  Boucher  and  Payne  and,  in  the 
Senate,  by  Senator  Robb  (S.  1060)  .  This  bill  enjoys  the  support  of 
the  UMWA  and  a  coalition  of  companies  involved  in  the  production 
and  transportation  of  metallurgical  coal.  This  tax  credit  relief 
is  critical  to  metallurgical  coal  exporters  which,  we  believe, 
suffer  a  disproportionate  burden  under  the  Act. 

Let  me  expand  upon  this  point:  Pittston's  competitors  in  the 
metallurgical  marketplace  are  principally  foreign  companies  or  the 
mining  arms  of  socialized  governments.  Exporters  of  metallurgical 
coal,  competing  in  a  highly  competitive  worldwide  market,  do  not 
enjoy  any  form  of  long-term  contract  and  cannot  pass  through  the 
significant  costs  imposed  by  the  Coal  Act.  Producers  of  steam  coal 
for  the  domestic  market,  on  the  other  hand,  sell  coal  under  long- 
term  contracts  which  usually  allow  such  costs  to  be  passed  through 
to  the  consumer.  Pittston,  therefore,  stands  with  a  small  number 
of  similarly  impacted  companies  with  its  ability  to  compete  damaged 
badly  and  its  potential  contribution  to  a  balance  of  payments 
crisis  largely  impaired. 

The  Export  Market  for  Metallurgical  Coal 

Total  U.S.  coal  exports  for  1991,  including  Canada,  were  114 
million  short  tons,  and  57%  was  metallurgical.  Domestic  consump- 
tion of  metallurgical  coal  is  34  million  short  tons.  In  the  past 
11  years,  total  U.S.  metallurgical  tonnage  has  dropped  from  129.8 
million  to  98.5  million  short  tons,  and  the  base  price  for  coking 
coal  to  Japan  FOB  has  dropped  from  $67.42  to  $50.69.  Japan,  the 
largest  importer  of  U.S.  coking  coal,  received  over  10  million 
tons,  or  17%  of  the  entire  U.S.  met  market,  in  1990.  From  1990  to 
1991,  the  U.S.  share  of  these  imports  dropped  from  17%  to  14%  of 
Japan's  total  imports. 

The  declining  share  of  metallurgical  coal  sold  into  the 
Japanese  market  has  been  caused  by  the  rapid  expansion  of  met  coal 
production  in  other  countries,  principally  Australia.  Australia 
accounted  for  41%  of  the  Japanese  met  coal  imports  in  1980,  whereas 
today  they  account  for  45%.  Australia  has  a  competitive  edge  for 
two  reasons: 

1.  International  coal  trades  in  U.S.  dollars  and  the  decline 
in  the  Austral  ian  dollar  has  allowed  price  increases  from 
A$49.23  to  Ai>-4./2  for  Australian  coal  over  the  last  ten 
years. 

2.  The  Australians  have  eliminated  taxes  for  export  coal, 
particularly  in  1991  when  an  export  fee  of  over  $3  per 
ton  was  eliminated  for  all  Australian  producers.  Because 
of  this  competitive  advantage,  employment  in  Australian 
mines  has  surged  from  26,471  in  1980  to  28,599  in  1990, 
while  employment  in  U.S.  mines  has  dropped  nearly  in  half 
—  from  228,569  to  131,306  over  the  same  period. 
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In  recent  years,  Australia,  South  Africa,  Poland  and  Canada 
have  moved  into  markets  previously  unknown  to  them.  They  have 
proved  to  be  aggressive  marketers,  and  questions  can  legitimately 
be  raised  as  to  whether  they  can  cover  their  costs  by  what  they 
charge.  This  has  placed  a  severe  financial  strain  on  U.S. 
companies  competing  in  the  world  met  coal  market.  As  a  result, 
U.S.  jobs  and  the  long-term  viability  of  one  of  our  basic  indus- 
tries is  being  threatened. 

The  new  costs  related  to  the  Coal  Act  will  only  quicken  our 
loss  of  market  share  abroad  and  benefit  the  foreign-owned  competi- 
tion —  Peabody  and  Consolidated. 

A  History  of  Pittston's  Efforts  to  Remain  Competitive  in  World 
Markets 

In  1987,  Pittston  withdrew  from  the  BCOA  to  negotiate  its  own 
contract  with  the  UMWA  which  would  recognize  the  competitive 
reality  of  the  metallurgical  marketplace  in  which  we  operated. 
Pittston  declined  to  become  a  signatory  to  the  1988  NBCWA  and, 
after  a  prolonged  strike,  it-  reached  a  new  collective  bargaining 
agreement  with  the  UMWA  in  1990,  which,  while  providing  excellent 
wages  and  benefits  for  our  employees  and  retirees,  also  included 
various  work  rule  changes  and  cost  containment  features  to  enable 
Pittston  to  better  compete  in  the  metallurgical  marketplace. 

Unfortunately,  though,  the  Coal  Act  abrogated  Pittston's 
contract  with  the  UMWA,  thus  forcing  us  to  bear  a  burden  which 
provides  an  unfair  and  very  significant  advantage  to  our  competi- 
tors. Moreover,  given  the  tremendous  burden  imposed  by  the  Coal 
Act  upon  our  coal  operations,  our  ability  to  meet  the  "reachback" 
liability  is  likely  to  cause  a  strain  on  our  ability  to  negotiate 
with  any  flexibility  with  the  union  during  our  next  round  of  talks. 
Creating  this  atmosphere  of  heightened  tension  was  certainly  not 
the  intention  of  the  authors  of  the  legislation. 

Let  me  reiterate  that  Pittston  supports  the  general  policy 
embodied  in  the  Coal  Act  —  ensuring  health  care  for  retired 
miners.  In  this  regard,  I  would  like  to  add  a  useful  historical 
perspective.  Although  Pittston  has  always  insisted  upon  paying  for 
its  own  retirees,  doing  so  through  continued  participation  in  the 
Funds  was  a  major  issue  in  the  Pittston  negotiations  with  the  UMWA. 
In  an  effort  to  resolve  our  labor  dispute,  we  sought  the  help  of 
then-Secretary  Dole.  After  the  Pittston-UMWA  agreement  was 
reached,  the  Dole  Commission  was  formed  to  review  some  of  the 
difficult  issues  relating  to  the  Funds.  We  supported  the  Dole 
Commission  and  continued  to  work  with  the  Office  of  Management  and 
Budget  (0MB)  and  Labor  Secretary  Martin  to  find  a  permanent 
solution  to  the  BCOA-UMWA  health  care  funding  crisis.  Unfortunate- 
ly, with  0MB  leading  a  White  House  negotiating  team,  the  prior 
Administration  developed  a  legislative  strategy  that  depended  on 
creating  a  financing  mechanism  so  flawed  that  no  dispassionate 
observer  should  have  supported  it.  Today  we  have  heard  from  many 
witnesses  who  will  be  bankrupted  or  unable  to  reorganize  success- 
fully because  of  a  bad  legislative  strategy  decision.  This  has 
been  an  unpleasant  legislative  experience  for  Pittston  but  a  deadly 
one  for  many  of  these  witnesses. 

Conclusion 

In  conclusion,  Mr.  Chairman,  we  believe  that  Congress  must 
reexamine  certain  aspects  of  the  Act  to  correct  some  of  its 
unintended  consequences.  We  believe  that  this  can  be  done  without 
putting  the  health  benefits  of  retired  miners  in  jeopardy. 

The  evidence  shows  that  our  foreign-owned  competitors  — 
Peabody  and  Consolidated  —  will  benefit,  while  we  will  continue  to 
lose  market  share  overseas  due  to  subsidies  by  foreign  governments, 
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unfavorable  exchange  rates  and  increased  domestic  costs,   the 
largest  being  our  payments  to  the  Combined  Fund. 

We  support  H.R.  1443,  which  would  assure  that  metallurgical 
producers  do  not  suffer  disproportionately  and  that  they  do  not 
continue  to  lose  market  share  in  a  very  competitive  worldwide 
market  as  a  result  of  the  Coal  Act.  Continued  loss  of  market  share 
would  place  in  jeopardy  the  high-paying  jobs  of  thousands  of  miners 
employed  in  the  production  of  metallurgical  coal,  at  a  time  when  we 
are  struggling  to  create,  not  lose,  jobs  in  our  country.  H.R.  1443 
will  provide  much  needed  relief  in  the  form  of  a  tax  credit  for  met 
coal  producers. 

Thank  you,  Mr.  Chairman. 
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Mr.  Coyne.  Thank  you. 
Mr.  Miernyk. 

STATEMENT  OF  WILLIAM  H.  MIERNYK,  PH.D.,  C.W.  BENEDUM 
PROFESSOR  OF  ECONOMICS  EMERITUS,  WEST  VIRGINIA 
UNIVERSITY,  MORGANTOWN,  W.  VA. 

Mr.  Miernyk.  Thank  you,  Mr.  Chairman. 

As  others  have,  I  will  summarize  the  high  points  of  a  longer 
statement  that  has  been  made  available  to  the  committee.  I  will  try 
to  also  avoid  repeating  points  that  have  been  made  by  others,  and 
concentrate  on  the  economic  aspects  of  the  proposed  tax  credit. 

Such  credits  have  been  used  as  economic  development  stimuli  by 
all  levels  of  government,  here  and  abroad.  And  development  is  used 
here  not  to  mean  propping  up  inefficient  firms,  but  to  include  sav- 
ing jobs  as  well  as  attempting  to  create  jobs. 

Tax  credits  are  used  appropriately  to  offset  externalities;  that  is, 
costs  imposed  on  a  firm  or  a  group  of  firms  by  third  parties.  Such 
costs  have  been  imposed  on  the  metallurgical  segment  of  the  coal 
industry  by  the  Coal  Act. 

The  direct  effects  of  the  decline  of  metallurgical  coal  exports  and 
the  drop  in  metallurgical  coal  prices  are  easily  observed.  Reference 
has  been  made  to  the  ripple  effects,  and  I  have  tried  to  calculate 
these  or  at  least  develop  reasonable  estimates  of  them. 

I  estimate  that  over  the  decade  ending  last  year,  the  Nation  lost 
at  least  $1.8  million  in  directly  observable  revenue  from  the  export 
sale  of  metallurgical  coal.  Using  multipliers  developed  by  the  U.S. 
Department  of  Commerce,  I  have  calculated  the  so-called  "ripple  ef- 
fects." Indirect  effects  show  what  happens  to  companies  that  sell 
goods  and  services  to  the  metallurgical  coal  industry  as  it  shrinks; 
Induced  effects  show  the  loss  of  household  income  as  the  metallur- 
gical coal  industry  shrinks  and  miners  lose  jobs.  I  have  the  num- 
bers in  my  complete  statement. 

The  direct  loss  of  $1,815  million  leads  to  an  indirect  loss  of 
$1,478  million,  almost  as  much  as  the  original  loss;  and  the  in- 
duced losses  are  $1,012  million.  Adding  these  three  together  means 
the  total  loss  was  $4,305  million.  That  is  not  an  insignificant 
amount.  It  would  beggar  belief  if  we  lost  further  export  sales  and 
further  employment  without  similar  economic  losses  to  the  country. 

I  would  like  to  make  one  point  that  is  not  included  in  my  written 
statement.  Many  government  programs  are  based  implicitly  or  ex- 
plicitly on  a  benefit-cost  analysis  asking  if  the  long-run  benefits 
equal  or  exceed  the  long-run  costs?  Now,  I  have  estimated,  al- 
though this  is  based  on  the  work  of  someone  who  is  an  outsider  to 
the  industry,  that  the  tax  credit  would  cost  in  the  neighborhood  of 
$200  million  a  year.  If  you  relate  that  to  the  revenue  losses,  the 
total  revenue  losses  of  $4  billion,  we  certainly  would  have  an  out- 
standing case  of  a  program  where  benefits  would  far  exceed  poten- 
tial costs. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  WILLIAM  H.  MIERNYK 

C.W.  BENEDOM  PROFESSOR  OF  ECONOMICS  EMERITUS, 

NEST  VIRGINIA  UNIVERSITY 

BEFORE  THE  U.S.  HOUSE  OF  REPRESENTATIVES 

COMMITTEE  ON  WAYS  AMD  MEANS 

SEPTEMBER  9,  1993 


I  appreciate  the  opportunity  to  present  my  views  on  the 
proposed  tax  credit  to  sellers  of  metallurgical  coal  who  are 
required  to  contribute  to  the  UMWA  Combined  Benefit  Fund  estab- 
lished in  1992.  I  have  been  doing  research  on  the  coal  industry 
since  1965,  when  I  joined  the  faculty  of  West  Virginia  University 
to  establish  and  direct  its  Regional  Research  Institute.  Since 
retiring  from  academic  life  I  have  been  active  as  an  independent 
consultant. 

A  tax  credit  to  qualified  sellers  of  coking  coal,  as  defined 
in  the  bill,  can  be  supported  on  economic  as  well  as  equity 
grounds . 

The  Economic  Setting 

The  United  States  has  experienced  a  consistent  deficit  in 
international  trade  since  1976.  During  the  prior  three  decades, 
the  value  of  imports  exceeded  exports  in  only  three  years.  A 
quantum  leap  in  1984  pushed  the  deficit  past  the  billion  dollar 
mark.  Between  then  and  1991,  the  cumulative  deficit  amounted  to 
$963  billion,  more  than  twice  the  value  of  exports  in  the  latter 
year. 

Exports  of  metallurgical  coal  helped  cushion  the  dramatic  loss 
of  the  Nation's  favorable  balance  of  trade.  Unfortunately,  this 
cushion  is  becoming  thinner  as  the  U.S.  share  of  one  major  export 
market  has  shrunk.  In  1988,  for  example,  Japan  imported  82.7 
million  tons  of  coking  coal.  Mines  in  the  United  States  provided 
12.1  million  tons,  or  14.6  percent,  of  that  total.  By  1991, 
Japan's  market  had  increased  to  more  than  83  million  tons.  The 
U.S.  share  dropped,  however,  to  9.4  million  tons,  or  11  percent  of 
the  total . 

Coal  production  has  been  expanding  steadily  in  the  United 
States  in  recent  years.  But  mines  producing  coking  coal  have 
failed  to  share  in  this  growth.  Over  the  past  11  years,  annual 
metallurgical  coal  production  dropped  from  129.8  million  to  98.5 
million  short  tons;  a  decline  of  24  percent.  Meanwhile,  the  price 
of  shipments  to  Japan,  the  largest  importer  of  U.S.  coking  coal, 
declined  from  $67.42  per  ton  (FOB)  to  $50.69.  By  coincidence,  this 
also  is  a  reduction  of  24  percent.  It  came,  significantly,  at  a 
time  of  general  inflation  in  the  United  States  which  means,  of 
course,  rising  production  costs. 

The  U.S.  coking-coal  industry  is  at  a  serious  transport  cost 
disadvantage  in  one  of  the  most  competitive  of  all  global  markets. 
This  is  not  only  because  of  the  long  distances  our  coal  must  be 
shipped  to  reach  major  markets  in  Canada,  Japan  and  Italy,  but  also 
because  the  transportation  of  coal  in  competing  countries  is 
subsidized.  The  Australian  government,  for  example,  formerly 
levied  a  $3.00  per  ton  export  fee  on  coking  coal.  It  was  eliminat- 
ed in  1991. 

Foreign  producers  closer  to  buyers  can  undercut  United  States' 
sellers  despite  our  productivity  advantage.  This  has  already 
reduced  our  share  of  the  world  market.  Total  exports  of  U.S.  coal 
increased  from  81.5  million  to  105.8  million  tons  between  1984  and 
1990  (a  gain  of  29.8  percent).  But  the  share  of  coking  coal 
declined  from  69.9  percent  to  60  percent  of  the  total  during  this 
period.  If  companies  producing  coking  coal  are  not  able  to  offset 
their  cost  disadvantages  —  vis-a-vis  domestic  producers  of  steam 
coal  and  foreign  producers  of  metallurgical  coal  —  this  decline 
will  continue. 
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Coal  Characteristics 

The  carboniferous  substance  called  "coal"  is  frequently 
assumed  to  be  a  homogeneous  product  in  economic  studies.  That 
assumption,  however,  can  lead  to  serious  errors.  Coal  is  produced 
by  different  methods,  and  different  coals  have  widely-differing  end 
uses.  For  present  purposes  it  is  sufficient  to  distinguish 
between:  (a)  surface  and  deep-mined  coal,  and  (b)  metallurgical  or 
steam  coal. 

Surface-coal  production  is  capital  intensive,  while  deep 
mining  is  labor-intensive.  Since  "productivity"  is  measured  as 
output  per  man-hour  (or  man-day) ,  it  is  significantly  higher  in 
surface  than  underground  mines.  Underground  productivity  increased 
103.2  percent  between  1981  and  1990  (due,  primarily,  to  the 
installation  of  longwall  systems  where  these  can  be  used) . 
Meanwhile,  surface  productivity  was  up  only  65.3  percent.  But  at 
the  end  of  this  period,  underground  mines  produced  20.3  tons  per 
man-day  while  surface  mines  produced  47.5  tons  per  man-day. 
Although  the  gap  was  narrowed,  surface  mines  are  still  more  than 
twice  as  "productive"  as  their  underground  counterparts.  It  is  not 
likely  that  this  difference  will  be  substantially  reduced  in  the 
foreseeable  future. 

All  surface-mined  coal,  and  a  substantial  part  of  that 
produced  underground,  is  steam  coal.  About  80  percent  of  national 
production  is  used  by  electric  utilities.  Other  industries  (e.g. . 
cement  and  chemicals)  purchase  less  than  eight  percent  of  total 
coal  output.  A  minuscule  amount  is  sold  to  residential  and 
commercial  users.  About  ten  percent  of  total  production  in  the 
U.S.  is  metallurgical  coal,  of  which  two-thirds  or  more  is 
exported . 

There  are  major  qualitative  differences  between  steam  and 
coking  coal,  such  as  volatility,  ash  content  and  similar  physical 
or  chemical  characteristics.  And  coking  coal  can  be  found  only  in 
underground  mines. 

Modern  power  plants  are  able  to  use  relatively  low-grade  steam 
coal.  It  is  burned  in  vessels  that  resemble  blow  torches  more  than 
old-fashioned  steam  boilers.  This  coal  requires  little  preparation 
after  it  has  been  mined.  Metallurgical  coal,  however,  must  be 
thoroughly  washed  before  it  can  be  converted  to  coke.  Thus  it 
requires  extensive  (and  expensive)  preparation  before  it  is  ready 
to  be  marketed. 

The  Economic  Problem 

The  origin  of  the  problem  which  led  to  introduction  of  the 
Coal  Industry  Retiree  Health  Benefit  Act  of  1992  (the  "Coal  Act") 
is  clearly  identifiable.  It  is  a  result  of  a  major  change  in  the 
method  of  financing  employer  contributions  to  the  benefit  funds 
negotiated  by  the  Bituminous  Coal  Operators  Association  (BCOA)  and 
the  United  Mine  Workers  of  America  (UMHA)  in  1988.  Specifically, 
the  National  Bituminous  Coal  Wage  Agreement  of  1988,  between  the 
BCOA  and  the  UMWA,  shifted  contributions  from  a  tonnage  to  an 
hourly  basis.  The  result  was  a  funding  shortfall  leading  to  the 
restructuring  of  the  older  health  benefit  funds  into  a  new  Combined 
Fund,  and  a  significant  shift  in  the  burden  of  contributions  from 
the  steam-coal  to  the  coking-coal  segment  of  the  industry. 

This  is  not  the  place  for  a  detailed  history  of  the  relation- 
ship between  the  BCOA  and  the  UMWA.  It  is  sufficient  to  say  that 
in  1950,  when  the  first  "national"  agreement  was  signed,  BCOA 
represented  almost  all  major  coal  producers  in  the  Nation,  and  UMWA 
members  might  have  accounted  for  as  much  as  90  percent  of  national 
coal  output. 
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Today,  the  BCOA  represents  a  small  number  of  large  producers; 
some  are  parts  of  international  conglomerates.  A  generous  estimate 
is  that  UMWA  miners  produce  28  percent  of  the  Nation's  total  coal 
output.  Moreover,  most  of  the  coal  produced  by  BCOA  companies  is 
steam  coal,  almost  all  of  which  is  sold  to  domestic  utilities. 

There  are,  in  reality,  two  coal  "industries"  in  the  United 
States.  The  steam  coal  segment  has  enjoyed  the  advantages  of 
expanding  markets  and  major  increases  in  productivity  (especially 
since  1978) .  As  noted,  the  coking  coal  industry  has  been  reduced 
in  size  by  almost  one-fourth  during  the  past  decade.  Two-thirds  of 
its  output  is  sold  in  highly-competitive  international  markets. 
Competition  has  driven  prices  down  by  almost  one-fourth  in  its 
largest  overseas  market.  And  productivity  gains  have  been  smaller 
than  those  in  the  steam-coal  segment. 

The  problems  of  coking-coal  producers  will  be  exacerbated 
unless  they  are  able  to  offset  higher  costs  engendered  by  the  Coal 
Act.  The  tax  credit  proposed  in  H.R.  1443  would  provide  the  needed 
financial  relief.  Others  more  familiar  than  I  with  cost  and 
revenue  data,  specific  to  coking  coal  production,  will  be  able  to 
calculate  the  amount  of  the  credit  per  ton,  which  would  be 
appropriate  to  assure  that  coking-coal  producers  do  not  continue  to 
lose  market  share  as  a  result  of  the  increased  costs  imposed  upon 
them  by  the  Coal  Act. 

The  Economic  Rationale  for  Tax  Credits 

Tax  credits  have  been  used  to  stimulate  economic  development, 
by  all  levels  of  government,  in  this  country  as  well  as  abroad. 
"Development"  is  used  here  in  its  broadest  sense  to  include  saving 
existing  jobs,  as  well  as  creating  new  jobs.  It  does  not  mean 
propping  up  inefficient  enterprises.  Tax  credits  are  used 
appropriately,  however,  to  offset  "externalities,"  i.e. .  costs 
imposed  on  a  firm  (or  group  of  firms)  by  third  parties.  Even  then, 
legislation  granting  tax  credits  must  carefully  define  eligibility, 
and  provide  for  termination  if  the  external  cost  is  sufficiently 
mitigated  or  eliminated.  H.R.  1443  contains  all  the  necessary 
provisions  to  guard  against  abuse. 

Economic  losses  resulting  from  external  causes  are  not  limited 
to  the  firm  or  firms  affected.  The  direct  effects  on  those  firms  - 
-  losses  of  jobs,  tax  revenue,  etc.  —  are  easily  observed.  But 
there  are  other  adverse  consequences,  popularly  referred  to  as 
"ripple  effects,"  which  can  be  estimated  only  by  detailed  analysis 
of  the  activities  and  areas  directly  affected.  Fortunately, 
analytical  tools  are  available  for  this  task. 

During  the  past  decade,  U.S.  coking-coal  production  has 
declined  at  an  average  annual  rate  of  2.8  million  tons.  At  an 
average  price  of  $58  per  ton,  during  this  period,  there  would  be  a 
direct  loss  of  $1.8  billion.  Most  metallurgical  coal  is  produced 
in  Virginia  and  West  Virginia,  so  those  would  be  the  states  most 
seriously  affected.  To  a  lesser  extent,  however,  Alabama  and 
Kentucky  shared  in  this  loss. 

The  U.S.  Department  of  Commerce  has  calculated  sets  of  state 
multipliers  which  permit  estimation  of  the  total  effects  of  changes 
in  sales  to  end  users.  The  indirect  effect  estimates  lost  sales  of 
goods  and  services  to  the  target  industry  by  all  other  industries. 
The  induced  effect  represents  the  impact  on  household  income 
resulting  from  the  direct  change.  Details  about  the  method,  and 
the  multipliers  themselves,  are  given  in  the  source  cited  in  the 
following  table.  It  shows  the  total  economic  impact  of  the  decline 
in  coking-coal  production  from  1980  through  1991: 
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IMPACTS  OF  THE  DECLINE  IN  METALLURGICAL  COAL,  1980-91 

Income  Losses  (millions) 

Direct         Indirect       Induced        Total  Loss 

$1,815  $1,478  $1,012  $4,305 

Calculated  from  data  in  Regional  Multipliers;  A  User  Handbook  for 
the  Regional  Input-Output  Modeling  System  (RIMSII) .  U.S.  Department 
of  Commerce,  Bureau  of  Economic  Analysis  (May,  1986) ,  pp.  .118  and 
120. 


The  number  of  jobs  in  the  U.S.  coal  industry  declined  by 
87,524  between  1980  and  1990.  There  is  no  way  to  determine,  from 
published  data,  the  number  lost  due  to  technological  change,  and 
those  eliminated  by  lost  markets  for  metallurgical  coal.  Techno- 
logical change  was  clearly  the  dominant  factor.  But  it  would 
beggar  belief  to  suggest  that  the  coking-coal  industry  could  lose 
one-fourth  of  its  markets  without  a  significant  loss  of  employment. 

The  table  shows  that  the  readily-observed  economic  impact  of 
the  decline  of  metallurgical  coal  production  is  only  the  tip  of  the 
iceberg.  When  all  losses  are  taken  into  account,  the  total  impact 
of  the  decline  of  coking-coal  production  increases  by  a  factor  of 
2.37.  A  further  decline  of  the  magnitude  occurring  during  the  past 
decade  would  have  similar  consequences. 

The  tax  credit  proposed  by  H.R.  1443  is  intended  to  forestall 
a  further  decline.  Given  the  present  level  of  coking-coal  produc- 
tion, a  generous  estimate  of  the  aggregate  credit  would  be  less 
than  $200  million.  This  is  4.6  percent  of  the  total  revenue  losses 
in  the  metallurgical  coal  sector  during  the  1980s.  That  is  almost 
certainly  less  than  the  amounts  that  would  have  been  collected  in 
taxes  had  the  coking-coal  industry  been  able  to  maintain  its  1980 
production  level. 
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Mr.  Coyne.  I  want  to  thank  the  panel  for  your  testimony. 

I  would  like  to  ask  a  question  of  the  whole  panel.  Under  H.R. 
1443,  metallurgical  coal  producers  will  receive  a  credit  to  offset  the 
additional  cost  of  financing  the  coal  miners'  health  benefits.  In  your 
judgment,  is  this  not  an  indirect  method  of  government  financing 
of  these  benefits  for  a  select  segment  of  all  companies  affected  by 
the  legislation?  Would  anyone  care  to  answer  that? 

Mr.  Spindler.  The  inference  is  impossible  to  avoid.  If  it  walks 
like  a  duck  and  looks  like  a  duck,  it  is  a  duck.  We  don't  particu- 
larly care.  We  think  the  metallurgical  industry  is  deserving  of  this 
particular  help  for  reasons  other  than  the  bill,  although  the  bill 
substantially  affects  the  competitiveness  of  coal.  A  lot  of  other 
things  do,  and  the  tax  credit  provided  will  help  the  competitiveness 
and  reinvestment  of  the  bill — of  metallurgical  coal  properties  for 
good  reasons. 

Mr.  Coyne.  Other  than  what  you  have  outlined,  how  would  you 
justify  a  special  subsidy  for  a  select  segment  of  companies  in  that 
area? 

Mr.  Spindler.  The  reasons  are  complete,  as  have  been  indicated. 
The  reason  you  provided  for  metallurgical  coal  is  because  metallur- 
gical coal  has  no  option  to  pass  those  costs  on.  On  a  broader-based 
domestic  thermal  steam  market,  the  costs  get  passed  on  either  be- 
cause everybody  bears  them  and  it  becomes  a  cost  of  doing  busi- 
ness, or  because  mechanisms  inherent  in  most  thermal  contracts 
allow  it.  That  is  not  the  case  with  metallurgical  coal. 

Mr.  Coyne.  We  have  heard  several  estimates  of  what  H.R.  1443 
might  cost.  Is  there  an  offsetting  revenue  source  that  the  panel 
would  like  to  propose  to  pay  for  that? 

Mr.  Spindler.  I  believe  there  has  been  proposed  in  the  current 
bill  an  offsetting  revenue  source  involving  expensing  of  certain 
business  deductions.  I  believe  that  has  been  suggested;  specifically, 
meal  deductions. 

Mr.  Coyne.  But  no  one  on  the  panel  would  like  to  suggest  any 
other  sources  of  revenue?  We  have  heard  about  the  possibility  of 
doing  it  through  the  national  health  care  reform  legislation.  But 
there  is  no  other  ideas  here  today  on  how  to  refinance? 

Mr.  Spindler.  No. 

Mr.  Coyne.  Thank  you  for  your  time. 

The  next  panel  will  be  Clifford  Miercort,  John  Faltis,  Richard 
Weinzierl,  Elaine  Lanzendorfer,  and  Lowell  Cogar. 

We  have  a  vote  on,  so  I  am  going  to  break  to  run  over  to  vote, 
and  then  we  will  resume  after  I  return. 

[Recess.] 

Mr.  Pickle  [presiding].  We  will  ask  the  subcommittee  to  come  to 
order  again.  I  understand  Mr.  Coyne  had  presented  the  various 
members  of  the  panel  and  identified  you. 

Have  you  been  identified  and  presented,  each  of  you?  You  have 
not?  Well,  then,  we  will  do  that  at  this  point. 

The  first  witness  will  be  Clifford  Miercort,  who  is  president  and 
CEO  of  the  North  American  Coal  Corp.  Then  John  J.  Faltis,  presi- 
dent of  the  Anker  Energy  Co.  of  West  Virginia.  Then  Richard  H. 
Weinzierl,  who  is  vice  president  of  the  Barnes  &  Tucker  Co.  of 
Pennsylvania.    Then    Elaine    Lanzendorfer,    who    represents    the 
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Lanzendorfer  Trucking  Co.  of  Pennsylvania.  And  then  Lowell  B. 
Cogar,  president  of  the  Cogar  Mine  Supply  Co.  of  West  Virginia. 

If  you  witnesses  will  proceed  now,  we  will  hope  you  recognize  the 
5-minute  limitation.  We  have  been  trying  to  apply  that  to  the  var- 
ious witnesses. 

We  will  proceed.  We  have  just  finished  a  series  of  votes  and  an- 
other one  will  be  forthcoming,  but  I  think  we  have  time  to  go 
through  this  panel.  So  we  are  glad  to  hear  from  you.  I  know  this 
has  been  a  long  day  for  all  of  us,  but  I  think  it  is  testimony  that 
should  be  put  on  the  record. 

So  we  are  pleased,  Mr.  Miercort,  for  you  to  proceed,  representing 
North  American  Coal  Corp. 

Mr.  Miercort.  Thank  you,  Mr.  Chairman.  If  it  pleases  the 
Chair,  we  would  like  to  ask  for  a  slight  rearrangement  of  the  order 
of  speeches.  We  would  like  to  ask  for  Ms.  Lanzendorfer  to  begin  if 
that  is  acceptable.  Then  Mr.  Weinzierl  to  be  number  two,  John 
Faltis  to  present  number  three,  Mr.  Cogar  to  present  number  four, 
and  I  will  conclude. 

Mr.  Pickle.  You  are  the  cleanup  man,  then? 

Mr.  Miercort.  Yes,  sir. 

Mr.  Pickle.  You  have  been  mentioned  several  times  today,  so 
you  are  entitled.  That  is  quite  all  right  with  me  and  the  committee, 
I  am  sure. 

So  we  will  then  proceed  with  the  first  witness,  Elaine 
Lanzendorfer. 

STATEMENT  OF  ELAINE  LANZENDORFER,  BOOKKEEPER, 
LANZENDORFER  TRUCKING  CO.,  INC.,  TWIN  ROCKS,  PA. 

Ms.  Lanzendorfer.  Mr.  Chairman  and  members  of  the  commit- 
tee, thank  you  for  the  opportunity  to  speak  about  this  legislation 
and  its  effects  on  the  family  business  now  run  by  my  husband  and 
his  brothers.  I  am  Elaine  Lanzendorfer,  and  I  am  trie  bookkeeper. 
My  father  was  a  UMWA  coal  miner  for  40  years,  and  I  can  hon- 
estly say  that  I  know  what  health  care  means  to  them,  and  that 
they  worked  hard  to  deserve  it.  But  I  am  sure  a  more  equitable  so- 
lution can  be  found. 

The  Rockefeller  bill  will  bankrupt  our  business  on  October  25, 
1993,  the  day  we  make  our  first  payment  as  a  "reachback"  com- 
pany. In  1963,  I  married  Dawn  Lanzendorfer  and  came  to  know 
what  self-employed  meant.  Coal  trucking  was  hard  and  monoto- 
nous work.  To  drive  the  same  route  five  times  a  day  for  5  years 
takes  a  toll  on  the  body  and  mind.  They  have  worked  side  by  side. 
There  were  eight  brothers,  but  because  of  death  and  debilitating 
illness,  the  only  two  now  actively  employed  by  the  company  are  my 
husband  and  his  brother.  It  is  their  only  means  of  income. 

The  history  of  the  company  goes  back  many  years  and  places 
some  of  them  hauling  to  build  the  Pennsylvania  Turnpike.  They 
also  describe  their  first  school  bus  in  1928  as  a  chicken  coop  on 
wheels.  And  they  gather  daily  to  talk  about  the  old  days.  The  years 
that  they  spent  in  the  armed  forces  and  their  years  of  trucking 
have  become  their  only  identity. 

Although  classified  as  a  business,  they  would  not  call  themselves 
businessmen.  They  are  truckers  and  they  know  it.  Since  the  coal 
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trucking  business  never  proved  to  be  lucrative,  all  they  have  is  a 
means  to  make  a  living  and  a  good  name  to  pass  on  to  their  kids. 

When  they  left  the  union  in  1987,  they  paid  their  withdrawal  li- 
ability and  thought  they  had  satisfied  all  contractual  obligations 
known  in  1987.  Although  they  once  had  seven  coal  hauling  trucks, 
they  now  have  two  and  work  is  sporadic.  There  is  only  one  union 
mine  left  in  Cambria  County  and  some  say  it  is  slated  to  close 
soon. 

Their  main  source  of  revenue  now  is  their  home  heating  oil  busi- 
ness and  one  school  bus.  There  are  eight  employees.  We  are  a  via- 
ble and  valuable  business  in  the  minds  of  ourselves  and  our  em- 
ployees. Last  year  we  took  in  $800,000,  but  our  price  for  oil  that 
we  purchased  was  $500,000.  After  all  expenses  were  met,  there 
was  little  left.  After  salaries,  our  largest  expenditure  is  for  Blue 
Cross  for  the  employees. 

Last  year,  the  cost  of  Blue  Cross  for  eight  people  and  their  de- 
pendents was  $33,000.  Our  total  payroll  last  year  was  $124,000. 
The  highest  salary  paid  was  $25,000.  Perhaps  there  are  those 
among  you  who  think  you  would  not  bother  to  run  a  company  for 
such  a  low  income.  But  if  you  lived  in  Cambria  County,  you  would. 

It  is  difficult  to  reveal  something  as  personal  as  our  income,  but 
I  won't  apologize  for  being  working  class  and  feel  it  is  crucial  that 
you  understand  our  situation. 

About  the  end  of  February,  we  learned  that  our  name  was  on  a 
list  and  that  we  would  be  contacted  by  letter  by  October  1  concern- 
ing the  seven  retirees  assigned  to  our  company.  We  have  contacted 
four  law  firms  since  then,  two  for  bankruptcy  and  two  on  labor  law. 
The  advice  from  all  four  was  that  this  legislation  did  bind  us  and 
there  was  no  protection.  As  one  bankruptcy  lawyer  put  it,  you  will 
just  have  to  stand  out  there  and  get  ambushed  in  October. 

When  the  letter  comes,  we  expect  our  "reachback"  tax  to  be 
$18,144  retroactive  to  February  1993,  and  $2,016  per  month.  The 
total  for  12  months  will  be  $24,192.  We  cannot  afford  that  tax,  and 
so  by  October  25,  the  due  date,  we  will  be  insolvent.  The  penalty 
for  nonpayment  is  $100  per  day  per  person.  The  only  way  we  could 
pay  it  would  be  to  take  the  money  we  now  spend  on  health  care 
for  the  company  employees  and  send  it  to  this  "reachback"  fund. 
We  won't  swallow  such  a  bitter  pill. 

I  took  our  books  to  the  accountant  and  asked  him  to  explain  how 
bankruptcy  proceeds.  After  he  was  done,  I  knew  that  none  of  us 
will  want  to  be  around  when  everything  is  divided  up  and  auc- 
tioned off.  He  said  he  had  been  an  accountant  for  many  years  and 
had  seen  many  foolish  laws  that  have  hurt  business,  but  he  won- 
dered how  any  government  could  justify  taking  a  solvent  business 
and  rendering  it  insolvent  with  one  letter. 

To  be  bankrupt  or  in  any  way  unemployed  in  our  section  of 
Pennsylvania  places  one  in  a  hopeless  situation.  Cambria  County 
has  the  dubious  distinction  of  being  one  of  the  poorest  counties  in 
Pennsylvania.  We  have  grown  so  used  to  eating  bad  news  for 
breakfast  that  we  don't  react  when  the  headlines  read  another 
company  is  leaving,  downsizing,  bankrupt,  et  cetera.  Thousands 
have  lost  their  jobs  since  the  1970s. 

We  doubt  the  poor  conditions  we  witness  daily  have  penetrated 
the  Beltway.  Just  drive  4  hours  northwest  of  Washington  and  you 
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will  see  how  dreary  the  towns  look.  Washington  is  a  beautiful  city, 
and  one  could  be  lulled  into  thinking  no  problems  exist  outside  of 
it. 

Our  greatest  fear  at  this  time  is  that  you  will  think  of  us  as  too 
small  to  be  considered  because  you  may  not  want  to  risk  a  breach 
that  would  open  the  legislation.  Please  take  the  time  to  see  that 
this  company  pays  salaries,  and  taxes  for  the  Federal,  State,  and 
municipal  governments;  and  all  we  are  asking  is  the  right  to  con- 
duct the  business  as  we  have  done  for  77  years. 

Although  they  were  not  college  educated,  they  were  taught,  by 
example,  to  be  resourceful  and  self-supporting.  How  easy  would 
your  job  be  if  everyone  was  taught  in  that  fashion? 

If  you  do  nothing  by  October  25,  Lanzendorfer  Trucking  will  have 
to  say  that  they  have  survived  World  War  I,  the  Great  Depression, 
World  War  II,  and  many  severe  recessions,  only  to  succumb  to  the 
Rockefeller  legislation. 

Thank  you. 

Mr.  PlCKLE.  We  thank  you  for  your  testimony,  and  it  is  very 
poignant  and  disturbing,  but  I  understand  the  facts. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  ELAINE  LANZENDORFER 

LANZENDORFER  TRUCKING  COMPANY 

Before 

The  House  and  Ways  and  Means  Committee 

September  9,  1993 


Mr.  Chairman  and  members  of  the  Committee.   I  would  like  to 
thank  you  for  giving  me  the  opportunity  to  speak  and  to  tell  you 
how  this  legislation  will  affect  the  family  business  now  run  by 
my  husband  and  his  brothers. 

My  name  is  Elaine  Lanzendorfer  and  I  represent  Lanzendorfer 
Trucking  Co.  Inc.   Since  1986  I've  been  the  bookkeeper  for  this 
business  and  I've  had  to  keep  my  eye  on  the  bottom  line  more  than 
they  and  because  of  that  I'm  here  speaking  for  them. 

In  1963  I  married  Dawn  Lanzendorfer  and  came  to  know  what 
self-employed  meant.   Coal  trucking  was  hard  and  monotonous  work. 
To  drive  the  same  route  five  times  a  day  for  years  on  end  takes  a 
toll  on  the  body  and  mind.   From  the  days  that  their  father 
started  hauling  with  two  mules  and  a  wagon  in  1916  to  the  present 
time  they  have  worked  side  by  side  in  a  cooperative  manner  to 
keep  the  company  going.   There  were  eight  brothers  but  because  of 
death  and  debilitating  illness  the  only  two  now  actively  employed 
by  the  company  are  my  husband  and  his  brother.   It  is  their  only 
means  of  income .   The  history  of  the  company  goes  back  many  years 
and  places  some  of  them  hauling  to  build  the  PA  Turnpike.   They 
also  describe  their  first  school  bus  in  1928  as  a  chicken  coop  on 
wheels.   They  gather  daily  to  talk  about  the  old  days.   The  years 
that  they  spent  in  the  armed  forces  and  their  years  of  trucking 
have  become  their  only  identity. 

Although  classified  as  a  business,  they  would  not  call 
themselves  businessmen.   They  are  truckers  and  they  know  it.   The 
titles  of  President,  V.  President  and  Secretary/Treasurer  are 
formalities  required  by  the  government  reports  and  the  bank  that 
they  must  deal  with  daily.   They  are  highly  thought  of  in  the 
Cambria  area.   Since  the  coal  trucking  business  never  proved  to 
be  lucrative,  all  they  have  is  a  means  to  make  a  living  and  a 
good  name  to  pass  on  to  their  kids. 

When  it  was  required  that  the  company  needed  a  union  card  in 
order  to  haul  union  coal  into  the  power  plants,  they  joined  the 
union.   In  1987  they  decertified.   They  received  a  demand  letter 
from  the  UMWA  Funds  requesting  their  withdrawal  penalty  and  this 
was  paid.   They  thought  they  had  satisfied  all  known  contractual 
obligations  in  1987.  Although  they  once  had  seven  tri-axle  coal 
hauling  trucks,  they  now  have  two  and  work  is  sporadic.   There's 
only  one  union  mine  now  operating  in  Cambria  County  and  some  say 
it's  slated  to  close  soon.   I  tell  you  this  because  there  is  no 
way  to  earn  revenue  with  the  trucks  to  cover  the  cost  of  the 
'reachback'  tax.   Their  main  source  of  revenue  now  is  their  home 
heating  oil  business  and  one  school  bus.   There  are  eight 
employees.   We  are  a  viable  and  valuable  business  in  the  minds  of 
ourselves  and  our  employees.   Last  year  we  took  in  $800,000.00 
but  our  price  for  oil  we  purchase  was  $500,000.00.   This  left 
$300,000.00  for  operating  expenses.   After  all  the  federal  and 
state  taxes  were  paid,  the  utility  bills  and  parts,  repairs  and 
salaries,  there  was  little  left.   After  salaries,  our  largest 
expenditure  is  for  Blue  Cross  tor  the  employees.   Last  year  the 
cost  of  Blue  Cross  for  eight  people  and  their  dependents  was 
$33,000.00.   Blue  Cross  just  sent  the  contract  that  will  go  into 
effect  November  1  and  the  cost  went  up  $3,000.00.   It  has  been 
doubling  every  four  years.   We  also  spent  another  $30,000.00  for 
insurance  on  vehicles,  property  liability  and  life  and  accident 
insurance  policy  for  employees  and  the  largest  is  worker's  comp. 
Our  total  payroll  last  year  was  $124,000.00.   The  highest  salary 
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paid  was  $25,000.00.   Perhaps  there  are  those  among  you  who  think 
you  would  not  bother  to  run  a  company  for  such  a  low  income  but 
if  you  lived  in  Cambria  County  you  would.   It  is  difficult  to 
reveal  something  as  personal  as  our  income  but  I  won't  apologize 
for  being  'working  class'  and  feel  its  crucial  that  you 
understand  our  situation. 

About  the  end  of  February  we  learned  that  our  name  was  on  a 
list  and  that  we  would  be  contacted  by  letter  by  the  first  of 
October  concerning  the  seven  people  (retirees  and  their 
dependents)  assigned  to  our  company.   We  have  contacted  four  law 
firms  since  then,  two  for  bankruptcy  and  two  on  labor  law.   The 
advice  from  all  four  was  that  this  legislation  did  bind  us  and 
there  was  no  protection.   As  one  bankruptcy  lawyer  put  it,  "You 
will  just  have  to  stand  out  there  and  get  ambushed  in  October". 
Because  we  are  solvent  we  cannot  file  for  bankruptcy  now  but  when 
the  letter  comes,  we  expect  our  'reachback'  tax  to  be  $18,144.00 
retroactive  to  February  1993  and  $2,016.00  per  mo.  until  February 
1994  when  the  prices  change.   The  total  for  twelve  months  will  be 
24,192.00.   We  cannot  afford  that  tax  and  so  by  October  25,  the 
due  date,  we  will  be  insolvent.   The  penalty  for  non-payment  is 
100.00  per  day  per  person.   The  only  way  we  could  pay  it  would  be 
to  take  the  money  we  now  spend  on  health  care  for  the  company 
employees  and  send  it  to  this  'reachback'  fund.   We  won't  swallow 
such  a  bitter  pill. 

In  August  I  took  our  books  to  the  accountant  and  I  asked  him 
to  explain  how  bankruptcy  proceeds.   After  he  was  done  I  knew 
that  none  of  us  will  want  to  be  around  when  everything  is  divided 
up  and  auctioned  off.   He  said  he  had  been  an  accountant  for  many 
years  and  thought  he  had  seen  many  foolish  laws  that  have  hurt 
business  but  he  wondered  how  any  government  could  justify  taking 
a  solvent  business  and  rendering  it  insolvent  with  one  letter. 

To  be  bankrupt  or  in  any  way  unemployed  in  our  section  of  PA 
places  one  in  a  hopeless  situation.   Cambria  County  has  the 
dubious  distinction  of  being  one  of  the  poorest  counties  in  PA. 
We  have  grown  so  used  to  eating  'bad  news'  for  breakfast  that  we 
don't  react  when  the  headlines  read  another  company  is  leaving, 
downsizing,  bankrupt  etc.   Thousands  have  lost  their  jobs  since 
the  1970s.   We  doubt  that  the  poor  conditions  we  witness  daily 
have  penetrated  the  'Beltway.'   Just  drive  four  hours  northwest 
of  Washington  and  you  will  see  how  dreary  the  towns  look. 
Washington  is  a  beautiful  city  and  one  could  be  lulled  into 
thinking  that  no  problems  exist  outside  of  it. 

As  a  coal  miners'  daughter,  I  can  honestly  say  that  I  know 
what  health  care  means  to  them  and  that  they  worked  hard  to 
deserve  it.   But  I'm  sure  a  more  equitable  solution  can  be  found. 
To  bankrupt  businesses  will  not  add  money  to  the  Fund. 

Our  greatest  fear  at  this  time  is  that  you  will  think  of  us 
as  too  small  to  be  considered  because  you  may  not  want  to  risk  a 
breach  that  would  open  the  legislation.   Please  te.ke  the  time  to 
see  that  this  company  pays  salaries,  taxes  for  the  Federal,  State 
and  Municipal  governments  and  all  we  are  asking  is  the  right  to 
conduct  the  business  as  we  have  done  for  77  years.   Although  they 
were  not  college  educated,  they  were  taught  by  example  to  be 
resourceful  and  self-supporting.   How  easy  would  your  job  be  if 
everyone  was  taught  in  that  fashion? 

If  you  do  nothing  by  October  25,  Lanzendorfer  Trucking  Inc. 
will  have  to  say  that  they  survived  World  War  I,  the  Great 
Depression,  World  War  II  and  many  severe  recessions,  only  to 
succumb  to  the  Rockefeller  legislation. 
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Mr.  Pickle.  Now  we  will  hear  from  Mr.  Weinzierl. 

STATEMENT  OF  RICHARD  H.  WEINZIERL,  VICE  PRESIDENT, 
BARNES  &  TUCKER  CO.,  EBENSBURG,  PA. 

Mr.  Weinzierl.  My  name  is  Richard  H.  Weinzierl.  I  am  vice 
president  of  Barnes  &  Tucker  Co.  Thank  you  for  the  opportunity 
to  address  this  hearing  on  a  matter  of  urgent  importance  to  my 
company,  many  of  its  present  and  former  employees,  and  their  fam- 
ilies, and  the  ecology  of  the  Susquehanna  River. 

While  we  support  the  miners'  rights  to  their  benefits,  the  Coal 
Act  imposes  unanticipated  costs  on  scores  of  small  former  signato- 
ries which  will  result  in  their  bankruptcy.  I  know  of  at  least  six 
small  family  owned  firms  in  our  small  Pennsylvania  county  who 
will  be  retroactively  assessed  under  this  law  and  have  to  conclude 
that  our  area  is  typical. 

In  our  case,  we  are  told  by  a  very  authoritative  source  that  we 
will  be  assigned  between  1,028  and  1,225  beneficiaries  at  an  an- 
nual cost  of  between  $2.5  and  $3.7  million  per  year.  Our  annual 
gross  revenues  before  any  expenses  have  never  exceeded  $1.5  mil- 
lion over  the  past  5  fiscal  years  and  have  averaged  less  than  $1.4 
million. 

Based  on  this  average,  the  annual  costs  imposed  on  us  amount 
to  about  twice  our  gross  revenues,  50  times  our  profits,  and  10 
times  our  shareholders'  equity.  How  can  we  be  required  to  pay  a 
$3  million  health  premium  which  is  twice  our  gross  revenues?  It 
doesn't  take  a  financial  genius  to  see  that  bankruptcy  within  less 
than  16  months  is  a  foregone  conclusion.  This  will  result  in  our  de- 
faulting on  employee  benefit  and  environmental  water  treatment 
obligations  and  the  loss  of  14  jobs  and  $450,000  in  annual  payroll 
in  an  area  of  Pennsylvania  already  plagued  by  double-digit  unem- 
ployment. This  law  will  dismantle  our  120-year-old  company,  which 
has  scrupulously  met  all  its  obligations. 

Barnes  &  Tucker  Co.  was  a  signatory  to  a  series  of  wage  agree- 
ments ending  with  the  1984  agreement;  it  did  not  become  a  signa- 
tory to  the  1988  agreement  because  all  mines  were  closed  because 
of  poor  mining  and  economic  conditions  in  19 —  by  1986.  We  paid 
all  the  required  contributions  to  the  1950  and  the  1974  pension  and 
benefit  trusts,  which  were  financially  solvent  when  we  exited  the 
industry. 

The  funding  crisis  which  precipitated  the  "reachback"  provision 
was  a  product  of  a  significant  underfunding  by  the  BCOA  under 
the  1988  agreement.  Now  we  are  forced  to  liquidate  our  company 
while  large  foreign-owned  conglomerates  profit  from  our  fate. 

Small  companies  such  as  Barnes  &  Tucker  will  be  bankrupted  in 
a  matter  of  months  or  years  and  their  obligations  will  be  spread 
to  the  remaining  operators,  causing  some  of  them  to  go  bankrupt. 
So  what  will  be  gained  by  bankrupting  us? 

My  company  has  employed  fewer  than  20  people  since  1987.  Its 
revenues  are  generated  primarily  from  subleasing  coal  lands  to 
other  coal  operators  and  some  interests  on  deposits  and  have  var- 
ied less  than  9  percent  from  the  average  over  the  past  5  years.  Our 
expenditures  are  mainly  to  administer  and  pay  disability  and  envi- 
ronmental costs  arising  out  of  our  former  coal  mining  activities. 
These  involve  the  provision  of  various  disability  benefits  and  serv- 
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ices  to  over  400  former  employees  and  the  pumping  and  treatment 
of  approximately  10  million  gallons  of  acid  mine  discbarge  per  day 
to  prevent  pollution  of  the  Susquehanna  River  at  an  annual  cost 
of  $400,000.  Our  bankruptcy  would  result  in  the  imposition  of  $14 
million  in  unbonded  workers  compensation  and  black  lung  liability 
onto  other  employers  through  insolvency  funds.  In  addition,  it 
would  result  in  the  State  of  Pennsylvania  assuming  the  operation 
of  our  water  treatment  plant.  Again,  what  will  be  gained  by  bank- 
rupting us? 

At  this  point,  however,  let  me  dispel  some  rumors  about  our  fi- 
nancial condition.  Although  our  profits  are  modest,  we  are  a  viable 
company  into  the  indefinite  future  absent  the  costs  imposed  by  the 
Rockefeller  bill.  However,  since  we  are  no  longer  producing  coal,  we 
have  no  ability  to  recover  these  costs  from  the  ultimate  consumer. 

Bankruptcy  is  not  a  pleasant  prospect  under  any  circumstances, 
but  in  your  case  it  is  devastating.  In  a  typical  bankruptcy,  creditors 
receive  a  portion  of  the  amount  owed  and  life  goes  on.  In  our  situa- 
tion, since  the  courts  have  interpreted  this  obligation  to  be  in  the 
nature  of  a  tax,  it  will  force  us  and  many  other  small  companies 
into  liquidation. 

In  summary,  the  concept  of  the  "reachback"  is  wrong.  It  was  pre- 
mised on  gross  misinformation.  While  it  causes  many  companies  to 
bleed,  it  causes  fatal  hemorrhaging  among  small  nonproducing 
companies.  As  a  suggestion,  I  respectfully  ask  this  committee  to 
consider  an  amendment  which  would  exclude  from  the  "reachback" 
small  companies  which  had  employed  fewer  than  25  employees  an- 
nually during  the  last  5  years  prior  to  the  1992  enactment  and  es- 
pecially those  which  have  not  had  any  active  mining  operations 
during  that  period  and  are  therefore  unable  to  recover  these  costs 
in  the  price  of  the  product. 

We  would  go  bankrupt  with  even  50  beneficiaries.  We  would  just 
die  a  slower  death.  Congressional  infliction  of  bankruptcy  serves  no 
purpose. 

I  would  like  to  thank  you  again  for  listening  and  I  hope  and  pray 
you  will  rethink  the  hastily  enacted  "reachback"  provisions,  espe- 
cially as  they  affect  small  companies.  Only  through  legislative  ac- 
tion before  October  25  can  you  save  small  companies  such  as  mine 
from  the  bankruptcy  you  have  legislated. 

Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  RICHARD  H.  WEINZIERL 
VICE  PRESIDENT  OF  BARNES  &  TUCKER 

Before 

The  House  Ways  and  Means  Committee 

September  9,  1993 

My  name  is  Richard  H.  Weinzierl,  Vice  President  of  Barnes  & 
Tucker  Company.   I  would  like  to  thank  you  for  the  opportunity  to 
address  this  hearing  on  a  matter  of  urgent  importance  to  my 
company,  many  of  its  present  and  former  employees  and  their 
families,  and  to  the  ecology  of  the  Susquehanna  River  Basin.   The 
Coal  Mine  Retiree  Health  Act  imposes  unanticipated  costs  on 
scores  of  small  former  signatory  coal  operators  which  will  result 
in  their  bankruptcies.   In  our  case,  we  are  told  the  Act  will 
assign  between  1,025  and  1,225  beneficiaries  to  us  at  an  annual 
cost  of  between  $2.5  and  $3.7  million  per  year.   Our  annual  gross 
revenues  before  expenses  never  exceeded  $1.5  million  over  the 
past  five  fiscal  years  and  have  averaged  less  than  $1.4  million. 
Based  on  this  average,  the  annual  costs  imposed  on  us  amount  to: 
(1)  about  twice  our  gross  revenues,  (2)  ten  times  our 
shareholders'  equity,  (3)  fifty  times  our  profits.   How  can  we  be 
required  to  pay  a  $3  million  health  premium  which  is  twice  our 
gross  revenue?   It  does  not  take  a  financial  genius  to  see  that 
bankruptcy  within  less  than  2  years  is  a  foregone  conclusion. 
This  will  result  in  our  defaulting  on  employee  benefit  and 
environmental  water  treatment  obligations  and  the  -loss  of 
fourteen  jobs  and  $450,000  in  annual  payroll  in  an  area  in 
Pennsylvania  already  reeling  under  double  digit  unemployment  and 
it  will  bankrupt  a  company  which  has  survived  more  than  a 
century. 

Barnes  &  Tucker  Company  was  signatory  to  a  series  of 
National  Bituminous  Coal  Wage  Agreements  ending  with  the  1984 
Agreement.   It  did  not  become  signatory  to  the  1988  Agreement 
because  all  mines  had  been  closed  by  1986  because  of  poor  mining 
and  economic  conditions.   We  fully  complied  with  the  terms  and 
conditions  of  the  Agreements  to  which  we  were  signatory  by  making 
all  required  contributions  to  the  1950  and  1974  Pension  and 
Benefit  Trusts  which  were  financially  solvent  when  we  exited  the 
industry. 

We  met  our  contractual  obligations  in  the  past,  including 
the  funding  of  health  care  for  employees  of  former  signatories. 
Now  we  are  forced  to  liquidate  our  company  while  large  foreign 
owned  conglomerates  profit  from  our  fate!   Now  let  met  emphasize 
that  assignment  of  these  costs  to  us  is  not  the  answer,  as  the 
problem  will  continue.   Small  companies,  such  as  Barnes  &  Tucker 
will  be  bankrupted  in  a  matter  of  months  or  years  and  their 
obligations  will  be  spread  to  the  remaining  operators,  causing 
some  of  them  to  go  bankrupt.   So,  what  will  be  gained  by 
bankrupting  us? 

At  this  point,  however,  let  me  dispell  some  rumors  about  our 
financial  condition.   Although  our  profits  are  modest,  we  are  a 
viable  company  into  the  indefinite  future,  absent  the  Rockefeller 
Bill.   However,  since  we  are  no  longer  producing  coal,  we  have  no 
ability  to  recover  these  additional  costs  from  the  ultimate 
customer.   This  law  will  simply  dismantle  our  120  year  old 
company  which  has  scrupulously  met  all  its  past  obligations. 

My  company  has  employed  fewer  than  20  people  since  1987. 
Barnes  &  Tucker's  revenues  are  generated  primarily  from 
subleasing  coal  lands  to  other  coal  operators  and  some  interest 
on  deposits  and  have  varied  less  than  9%  from  the  average  ever 
the  past  5  years.   Our  expenditures  are  mainly  to  administer  and 
pay  disability  and  environmental  costs  arising  out  of  our  former 
coal  mining  activities.   These  involve  provision  of  various 
disability  benefits  and  services  to  over  400  former  employees  and 
the  pumping  and  treatment  of  approximately  10  million  gallons  of 
acid  mine  discharge  per  day  to  prevent  pollution  of  the 
Susquehanna  River  at  an  annual  costs  of  about  $400,000.   Our 
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bankruptcy  would  result  in  the  invocation  of  surety  bonds  to  pay 
workers  compensation  and  black  lung  obligations  and  ultimate 
imposition  of  the  $14  million  unbonded  liability  onto  other 
employers  through  insolvency  funds.   In  addition,  it  would  result 
in  the  state  of  Pennsylvania  assuming  operation  of  our  water 
treatment  plant.   Again,  what  will  be  gained  by  bankrupting  us? 

Bankruptcy  is  not  a  pleasant  prospect  under  any 
circumstances,  but  in  our  case  it  is  devastating.   In  a  typical 
bankruptcy,  creditors  receive  a  portion  of  the  amount  owed  and 
life  goes  on.   In  our  situation,  since  the  courts  have 
interpreted  this  obligation  to  be  in  the  nature  of  a  tax,  it  is 
not  prospectively  dischargeable  and  will  force  us  and  many  other 
small  operators  into  Chapter  7  liquidation. 

I  am  pleased  to  see  that  some  members  of  this  distinguished 
committee  have  publicly  criticized  some  provisions  of  the  Act, 
particularly  those  which  affect  small  companies  and  those  which 
no  longer  are  mining  coal .   I  commend  those  of  you  who  have 
publicly  labeled  the  health  benefit  bailout  provision 
"deplorable"  and  a  "terrible  injustice". 

In  summary,  the  concept  of  the  reachback  is  wrong.   It  was 
premised  on  gross  misinformation.   While  it  causes  many  companies 
to  bleed,  it  causes  hemorrhaging  among  small  non-producing 
companies.   As  a  suggestion,  I  respectfully  ask  this  committee  to 
consider  an  amendment  which  would  exclude  from  the  reachback 
provision  of  the  Act  small  companies  which  had  employed  fewer 
than  25  employees  annually  during  the  5  years  prior  to  1992  and 
especially  those  which  have  not  had  any  active  operations  during 
that  period  and,  therefore,  are  unable  to  recover  these  costs  in 
the  price  of  the  product.   We  would  go  bankrupt  with  even  50 
beneficiaries!   We  would  just  die  a  slower  death.   Congressional 
infliction  of  bankruptcy  serves  no  purpose! 

I  would  like  to  thank  you  again  for  listening.   I  hope  and 
pray  that  you  will  rethink  the  hastily  enacted  reachback 
provisions  especially  as  they  affect  small  companies.   I  feel 
certain  that  the  members  of  Congress  did  not  have  this  result  in 
mind  and  I  appear  before  you  today  to  request  corrective  action 
before  it  is  too  late.   Only  through  legislative  action  before 
October  25th  can  you  right  this  wrong  and  save  companies  such  as 
mine  from  the  bankruptcy  you  have  legislated. 

EXPECTED  ASSESSMENT  -  COMBINED  FUNDS 

WORST  CASE      BEST  CASE 

Annual  Per  Beneficiary  2500  2000 

Assessment  (PBA  Study  x 

Number  of  Assigned  Benef icr'.aries)  1225  1028 

Plus:   Expected  20%  Additional  3,062,500     2,056,000 

Assessment  for  Orphans  612,500       411,200 

3,675,000      2,467,200 
Plus:   1992  Fund  Assessment 

16  Beneficiaries  x  288.42/mo  x  12  mos      55,376        55,376 
Total  Annual  Assessment  3,730,376     2,522,576 

under  Rockefeller  Bill 

Since  we  will  be  required  to  pay  two  months  premiums  for 
each  month  from  October  1993  through  May  1994  in  order  to  satisfy 
arrearages  attributable  to  the  eight  month  period  February  1993 
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through  September  1993,  our  monthly  "cash  drain"  under  the  Act 
will  be: 

WORST  CASE 

Combined  Fund  612,500.00 

1992  Fund  4,614.72  (16  beneficiaries  x  288.42/mo.) 

Monthly  Cost  617,114.72 

10/93-5/94 

BEST  CASE 

Combined  Fund  411,166.67 

1992  Fund  4,614.72 

Monthly  Cost  415,781.39 
10/93-5/94 

These  assessments  must  be  viewed  in  the  context  of  the 
current  financial  condition  of  Barnes  &  Tucker  Company.   Since 
closing  our  coal  mines  in  1986,  we  have  had  to  downsize  in  order 
to  meet  our  obligations  and  still  survive.   A  summary  of  our 
revenue,  expense,  and  profit/loss  results  over  the  past  five 
years  is  as  follows: 


Fiscal  Year  Ending 

(Thousands) 

Revenues 

Expenses 

Profit  (loss) 


9/30/88  9/30/89  9/30/90  9/30/91  9/30/92   Average 


1407 

1403 

1284 

1480 

1410 

1396 

,8 

1496 

1253 

1281 

1225 

1480 

1347. 

.0 

(89) 

150 

3 

255 

(70) 

49, 

.8 

While  it  is  clear  that  absent  the  costs  imposed  by  this  Act, 
we  can  survive  into  the  indefinite  future  and  continue  to  meet 
our  employee  benefit  and  environmental  obligations,  the 
imposition  of  these  unanticipated  costs  will  put  us  out  of 
business  very  quickly  (my  estimate  12-16  months) . 
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Mr.  Pickle.  Thank  you  for  your  testimony.  Now,  number  three 
is  John  Faltis,  president  of  the  Anker  Energy  Co.  of  West  Virginia. 

STATEMENT  OF  JOHN  J.  FALTIS,  PRESIDENT,  ANKER 
ENERGY  CO. 

Mr.  FALTIS.  Thank  you,  Mr.  Chairman.  Mr.  Chairman  and  mem- 
bers of  the  House  Ways  and  Means  Committee,  I  appreciate  the  op- 
portunity to  present  my  views  and  those  of  Anker  Energy  today. 

Before  beginning  my  prepared  comments,  I  would  like  to  respond 
to  a  comment  that  Mr.  Brennan  and  the  BCOA  made  earlier.  He 
pointed  out  that  he  did  not  have  information — was  not  familiar  yet 
with  the  amount  of  the  costs  and  the  benefits  derived  and  the  sav- 
ings of  the  BCOA  in  this  matter. 

I'll  submit  for  the  record  a  letter  from  him  of  February  10  to  his 
membership  where  he  points  out  that  his  savings  will  be  $11  mil- 
lion per  month,  that  works  out  to  about  $132  million  a  year  as  a 
result  of  this 

Mr.  Pickle.  From  Mr.  Brennan  to  whom? 

Mr.  Faltis.  Joseph  Brennan  to  the  BCOA  membership,  dated 
February  10,  1993.  Along  with  that  is  a  background  piece  on  a 
number  of  the  issues  that  our  panel  is 

Mr.  Pickle.  What  figure  did  he  use?  How  much  savings? 

Mr.  Faltis.  The  sentence,  "As  a  result  of  these  meetings,  the 
trustee  has  approved  $72  million  as  the  cost  for  the  transition  pe- 
riod. This  $11  million  per  month  compares  to  the  approximately 
$20  million  per  month  being  paid  by  1988  signatories  into  the 
former  benefit  trust  during  the  last  few  months  of  the  1988  agree- 
ment." 

Mr.  Pickle.  Thank  you. 

[The  letter  follows:] 
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Bituminous^Coal  Operators'  Association,  inc. 

318  SUtccnUi  Street,  n.w.  Suite  205 

Washington.  O.C  20000-2871 

(202)  782-2195 

February  10, 1993 

MSMQR^NDUM 

TO:  BCOA  Membership 

FROM:  Joseph  P.  Brennan,  President  \,f?  '/J> 

SUBJECT:         Combtnrt  Fund  Ftr«t  Wan  Y»ar 

The  UMWA  Combined  Fund  wifl  be  making  1988  Signatory  Companies  atatameiBa  regarding  their 
contribution  obligations  on  February  11.  a  sample  copy  at  me  letter  Is  attached. 

TTie  amount  being  Offied  la  tne  estimated  cos  of  defiwertrjg  meoeneasiofttwamonxn  traraSJcn 
period  ending  September  30.  As  you  may  know,  the  Combined  Fund  staff  Wtotty  proposed  a 
methodology  tor  determining  expenses  ins  would  have  recused  lootf  coradbutlons  of  $lfJ6  rrtflbn  tor 
the  transition.  BCOA  raised  questions  about  iffls  amount  and  with  the  support  at  its  appointed  Trustee 
met  with  the  Fund's  staff.  Ae  a  resua  of  these  memn  iga  the  Trustees  approved  $72  mfflen  as  tne  costs  tor 
the  transition  period.  This  $9  mfl&on  per  month  compares  to  the  approximately  $20  mflaonpermomh 
being  paid  by  1988  signatories  into  the  former  Benefit  Truss  during  the  last  few  months  of  the  1988 
Agreement. 

Mot  included  In  ihe  above  \s  any  amount  tor  retirement  of  the  awoximaiBiy  SS2  miSfon  dafka  in 
tne  Trusts  at  the  expiration  of  the  1968  Agreement.  As  you  Know,  this  amount  wiD  be  onset  by  coflecnens 
at  delinquencies.  The  Camomed  Fund  Trustees  rove  not  yet  addressed  !he  deficit  Issue.  The  1988 
Signatory  Companies  must  pay  off  any  remaining  defict  by  September  30. 1994. 

Also,  in  addition  to  tne  above,  the  par  capta  preaindtng  ptsmium  owed  to  the  1992  Fund  wa  be 
calculated  soon  and  you  wB  receive  a  statement  torn  the  Trustees  of  that  Fund. 

Enclosure 

cc:  G~S.  Shiflatt 

jPB/rid 
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Mr.  Faltis.  I  am  concerned  about  the  reachback  provision  of  the 
act  which  imposes  onerous  and  unfair  liability  on  my  company. 
There  is  no  question  these  miners  should  receive  retiree  health 
benefits,  and  Anker  is  willing  to  pay  its  fair  share. 

However,  under  the  act,  companies  like  Anker  are  forced  to  pay 
an  unfair  share,  while  the  largest  coal  companies  reap  a  windfall. 

Anker  is  a  medium  sized,  West  Virginia  coal  company  with  oper- 
ations in  Maryland  and  Pennsylvania  as  well.  Our  coal  is  supplied 
to  customers  in  14  States.  We  have  had  only  two  limited  periods 
of  employment  under  UMWA  coal  wage  agreements. 

In  one  case,  Anker  employed  the  miners  for  only  a  fraction  of 
their  mining  careers,  and  in  the  other  case,  Anker  did  not  employ 
the  miners  at  all,  yet  in  both  cases  the  current  version  of  the  act 
will  force  Anker  to  pay  full  lifetime  retiree  and  dependent  health 
benefits. 

This  is  unfair,  especially  since  the  act  shifts  these  costs  onto 
companies  like  mine  from  large  BCOA  companies  we  compete  with. 

These  BCOA  companies  will  receive  a  yearly  windfall  of  over 
$100  million  under  the  act.  This  windfall  will  reduce  their  costs, 
yielding  a  significant  competitive  advantage.  My  corresponding 
competitive  disadvantage  has  serious  implications  for  my  company 
and  the  600  miners  I  employ.  This  act  will  put  at  risk  their  job  se- 
curity and  benefits.  While  the  current  act  raises  my  costs,  it  lowers 
the  per  ton  cost  of  my  competitors,  clearly  not  what  was  intended 
by  the  act. 

Anker's  first  limited  relationship  with  the  union  workers  oc- 
curred over  a  6-month  period  in  the  late  1970s  when  a  subsidiary 
of  Anker  purchased  the  stock  of  Reliable  Coal  Co.,  a  small,  insol- 
vent UMWA-organized  coal  company. 

Reliable  was  about  to  lay  off  its  200  workers  when  Anker  bought 
the  company.  Anker  borrowed  more  than  the  value  of  its  equity  in 
an  attempt  to  turn  Reliable  around,  putting  Anker's  future  on  the 
line.  We  began  retooling  the  mine  to  produce  metallurgical  coal 
which  we  planned  to  sell  under  secured  contract. 

Unfortunately,  when  interest  rates  climbed  to  20  percent  and 
metallurgical  coal  prices  dropped,  it  became  impossible  to  continue 
the  operation  without  losing  the  entire  company.  Market  conditions 
forced  us  to  close  the  mine  after  only  6  months  and  lay  off  the  Reli- 
able miners. 

Under  the  act,  Anker  is  solely  liable  for  the  lifetime  retiree 
health  benefits  of  the  Reliable  miners  and  families  as  well  as  a  por- 
tion of  the  cost  of  the  unassigned  miners.  To  bring  this  inequity 
into  focus,  the  50  Reliable  miners  worked  in  the  mines  for  20  years. 
Anker  employed  them  for  6  months,  one-fortieth  of  their  work  life, 
yet  we  must  foot  the  bill  for  lifetime  employee  health  benefits  for 
them  and  their  families. 

This  amounts  to  a  retroactive  payment  of  $67  an  hour  for  each 
hour  we  employed  these  Reliable  miners.  Clearly  this  imposes  a  se- 
vere and  unfair  burden  on  Anker.  Therefore  the  act  must  be  modi- 
fied to  protect  companies  that  have  employed  miners  for  less  than 
1  year  from  being  held  liable  for  lifetime  health  benefits  earned 
through  years  of  employment  with  other  coal  operators. 

I  have  about  2  pages  left. 

Mr.  Pickle.  Go  ahead.  Complete  your  statement. 
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Mr.  Faltis.  Anker's  second  limited  union  involvement  occurred 
in  the  mid-1980s  when  one  of  Anker's  subsidiaries  operated  as  a 
contract  miner  for  a  BCOA  member,  one  of  the  largest  companies 
in  the  United  States. 

Under  the  contract  mining  arrangement,  the  BCOA  company 
owned  the  coal  reserves  and  King  Knob  mined  the  coal.  King  Knob 
was  required  by  the  BCOA  company  to  sign  the  coal  wage  agree- 
ment and  use  only  union  workers  to  mine  the  coal.  The  BCOA  com- 
pany, not  King  Knob,  was  required  to  pay  for  the  health  benefits 
for  the  miners  employed  by  this  operation. 

This  arrangement  continued  for  15  years,  at  which  time  the 
BCOA  company  unilaterally  terminated  its  contract  with  King 
Knob,  causing  the  layoff  of  most  of  the  miners. 

Under  the  reachback  provision  of  the  current  version  of  the  act, 
even  though  the  BCOA  company  caused  the  layoff  of  these  miners 
when  it  unilaterally  terminated  the  contract,  King  Knob  is  respon- 
sible for  the  retiree  health  benefits  of  its  miners,  their  dependents 
and  unassigned  miners. 

To  rectify  this  inequity,  the  reachback  provision  of  the  act  should 
be  modified  so  that  upon  termination  of  a  mining  contract  by  a  con- 
tracting company,  such  as  the  BCOA  company  in  King  Knob's  situ- 
ation, the  retiree  health  benefits  of  miners  who  are  laid  off  as  a  re- 
sult of  the  contract  termination  are  attributable  to  the  contracting 
company  rather  than  the  contract  miner. 

This  is  appropriate  since  it  is  the  contracting  company  that  is  the 
real  employer  of  these  miners  and  controls  their  hiring  and  firing. 

Conclusion.  In  closing,  we  ask  this  committee  to  help  companies 
like  mine  by  removing  these  unintended  inequities  and  providing 
for  a  more  equitable  allocation  of  retiree  health  benefit  liability 
than  that  provided  by  the  current  version  of  the  act.  Our  plea 
merely  involves  the  reallocation  of  liability  for  a  relatively  small 
amount  of  miners'  benefits. 

These  changes  could  mean  the  difference  between  survival  and 
insolvency  for  many  small  and  medium  sized  coal  companies  like 
mine. 

Thank  you. 

Mr.  Pickle.  Thank  you. 

[The  prepared  statement  follows:] 
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Testimony  of  Mr.  John  Faltis 
President  of  Anker  Energy  Company 


INTRODUCTION 


Thank  you  for  the  opportunity  to  present  the  views  of  Anker 
Energy  Company  regarding  the  Coal  Industry  Retiree  Health  Benefit  Act 
("the  Act")  .  I  am  concerned  about  the  provision  of  the  Act  which 
requires  payments,  starting  October  1,  1993,  from  operators  of 
"reachback"  companies.  These  are  companies  which  are  not  under 
contract  with  the  UMWA  today,  but  which  have  signed  a  UMWA  contract 
since  1950  and  employed  at  least  two  UMWA  miners  for  one  day. 
Reachback  operators  are  assigned  liability  not  only  for  the  health 
benefits  of  miners  they  employed,  but  also  for  a  percentage  of  the 
benefit  costs  of  unassigned  miners,  whose  employers  are  no  longer  in 
business. 

The  Act  also  contains  a  "related  person"  clause,  which  provides 
that  if  a  former  employer  is  insolvent  or  no  longer  in  business, 
companies  related  to  the  former  employer  (such  as  its  parent  or  its 
sibling  corporations)  will  be  liable  for  the  former  employer's  retiree 
health  benefit  costs.  The  reachback  provision,  together  with  the 
related  person  provision,  burdens  operators  with  onerous  and  unfair 
liability  for  the  health  benefits  of  persons  with  little  or  no 
connection  to  the  operator.  Reachback  operators  are  forced  to  pay 
benefits  that  they  never  contracted  to  provide. 

Anker  Energy  supports  the  express  goal  of  the  Act  —  i.e. .  to 
ensure  that  these  miners  receive  adequate  retiree  health  benefits,  and 
Anker  Energy  is  willing  to  pay  its  fair  share  of  the  costs  of  these 
benefits.  However,  Anker  Energy  believes  that  the  present  structure 
of  the  Act  disproportionately  and  unfairly  impacts  coal  companies  that 
had  limited  union  involvement. 

Anker  Energy  is  a  medium-sized  West  Virginia  coal  company  that 
provides  coal  to  customers  in  14  states.  In  its  18  years  of  business, 
Anker  Energy  has  had  only  two  limited  periods  of  employment  under  the 
UMWA  coal  wage  agreements.  The  first  occurred  in  the  late  197  0s  when 
Anker  Energy  acquired  and  unsuccessfully  tried  to  revitalize  a  mine 
owned  by  an  insolvent  unionized  operator.  Anker  Energy's  involvement 
lasted  only  6  months.  The  second  occurred  in  the  early  1980s  when 
Anker  Energy  acquired  a  coal  mine  from  one  of  the  largest  members  of 
the  Bituminous  Coal  Operators  Association  ("BCOA") ,  and  operated  it 
for  only  4  years. 

In  both  cases,  Anker  Energy  employed  the  miners  for  only  a 
fraction  of  their  mining  careers;  they  worked  the  bulk  of  their 
careers  for  someone  else.  But  in  both  cases,  the  Act  is  intended  to 
force  Anker  Energy  to  pay  full  lifetime  retiree  health  benefits  to 
these  miners  and  their  dependents',  as  well  as  a  portion  of  the 
retiree  health  benefit  costs  of  unassigned  beneficiaries,  resulting  in 
a  disproportionate  and  unfair  burden  on  the  company. 

Anker  Energy  competes  with  large  BCOA  companies  that  will  receive 
a  substantial  cost  savings  as  a  result  of  the  Act.  Even  the  BCOA  has 
estimated  annual  savings  to  its  members  in  excess  of  $100  million.  As 
a  result,  Anker  Energy  is  placed  at  a  competitive  disadvantage.  The 
competitive  disadvantage  is  especially  severe  because  Anker  Energy 
sells  coal  in  the  spot  market  where  BCOA  companies  traditionally  sell 
coal  at  lower  prices.  This  competitive  disadvantage  has  serious 
implications  for  Anker  Energy  and  the  over  600  West  Virginians  it 
employs.  While  the  Act  raises  Anker  Energy's  per-ton  cost  of 
producing  coal,  it  lowers  the  per-ton  cost  of  Anker  Energy's  BCOA 
competitors  —  clearly  not  the  original  intent  of  the  Act. 

A  Company  should  not  be  assessed  liability  as  a  "related  person"  when 
the  miners  were  employed  by  the  company  less  than  one  year. 

In  the  late  1970 's,  a  subsidiary  of  Anker  Energy  purchased  the 
stock  of  Reliable  Coal  Company,  a  small,  insolvent  UMWA-organized  coal 
company.  Anker  Energy  intended  to  turn  the  company  around  by  re- 
tooling Reliable's  facilities  to  mine  metallurgical  coal —  a  highly 
competitive  business  where  coal  prices  are  established  in  the  world 
market.  Anker  Energy  borrowed  large  sums  of  money  and  invested  it  in 
the  mine,  intending  to  sell  metallurgical  coal  at  a  price  high  enough 
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to  service  the  debt.  However,  Anker  Energy's  cost  of  borrowing 
skyrocketed  when  interest  rates  climbed  above  20  percent,  and  its 
expected  revenues  plummeted  when  the  price  of  metallurgical  coal 
dropped,  making  it  impossible  to  continue  the  operation  without  losing 
the  entire  company.  Market  conditions  forced  Anker  Energy  to  close 
the  mine  after  only  6  months.  It  is  worth  emphasizing  that  Anker 
Energy  did  not  lay  off  the  Reliable  miners  because  of  their  union 
affiliation  but  because  of  unavoidable  market  forces. 

Under  the  Act,  Anker  Energy  is  considered  a  related  party  to 
Reliable,  the  last  employer  of  these  miners  to  have  signed  a  coal  wage 
agreement.  Therefore,  even  though  Anker  Energy's  controlled  group 
employed  Reliable's  miners  for  only  6  months,  the  Act  holds  Anker 
Energy  solely  liable  for  the  lifetime  retiree  health  benefits  of  50 
former  miners  of  Reliable  and  every  member  of  their  families,  as  well 
as  a  portion  of  the  lifetime  retiree  health  benefit  costs  of 
unassigned  beneficiaries.  To  bring  this  inequity  into  focus,  the  50 
Reliable  miners  worked  in  the  mines  for  more  than  2  0  years.  Anker 
employed  them  for  only  6  months.  Yet  Anker  must  foot  the  bill  for  all 
of  their  lifetime  retiree  health  benefits,  and  that  of  their  families. 
In  other  words,  they  worked  for  Anker  for  less  than  1/4 0th  of  their 
worklife,  but  Anker  must  pay  100%  of  their  benefits  and  the  benefits 
of  their  families.  Clearly,  this  imposes  an  unfair  burden  on  Anker. 

The  Act  should  be  modified  to  protect  companies  that  have 
employed  miners  for  short  periods  of  time  from  being  held  liable  for 
lifetime  health  benefits  earned  through  years  of  employment  with  other 
coal  operators. 

Contract  miners  should  not  be  liable  under  the  reachback  provision  for 
the  health  benefits  of  retirees  whose  employment  was  dependent  on  a 
contract  mining  arrangement. 

Coal  mining  operations  often  involve  a  bifurcation  of  rights, 
with  one  company  owning  the  economic  rights  to  the  Coal  reserves  (the 
"contracting  company")  and  another  company  (the  "contract  miner") 
performing  the  mining  under  contract  for  the  benefit  of  the 
contracting  company.  In  certain  circumstances,  the  reachback 
provision  of  the  Act  has  the  effect  of  unfairly  allocating  liability 
for  retiree  health  benefits  to  contract  miners  rather  than  to  the 
contracting  company. 

One  of  Anker  Energy's  subsidiaries,  King  Knob  Coal  Company  ("King 
Knob")  ,  operated  as  a  contract  miner  for  one  of  the  largest  coal 
companies  in  the  United  States.  The  contracting  company  is  a  BCOA 
company  and  a  member  of  the  BCOA  team  that  negotiates  the  coal  wage 
agreements.  As  a  condition  of  its  contract  mining  relationship  with 
this  large  contracting  company,  King  Knob  was  required  to  sign  a  coal 
wage  agreement  and  use  only  union  workers  to  mine  the  coal .  Under  the 
mining  agreement,  the  contracting  company,  not  King  Knob,  was  required 
to  pay  the  health  benefit  contributions  for  the  miners  employed  by 
King  Knob  on  the  contracting  company's  behalf.  This  arrangement 
continued  for  15  years,  at  which  time  the  contracting  company 
unilaterally  terminated  its  contract  with  King  Knob,  causing  the 
layoff  of  most  of  the  miners.  King  Knob  later  acquired  the  reserves 
from  the  contracting  company,  hired  back  some  of  the  laid  off  miners, 
and  over  the  next  4  years  mined  out  the  remaining  reserves  and  closed 
down  the  mine. 

Under  the  reachback  provision  of  the  Act,  however,  even  though 
the  contracting  company  (i)  effectively  employed  these  miners  for  15 
out  of  the  19  years  coal  was  extracted  from  this  mine,  (ii)  was 
contractually  obligated  to  pay  all  miner  health  benefits  during  the  15 
years,  and  (iii)  caused  the  layoff  of  these  miners  when  it 
unilaterally  terminated  the  contract,  the  Act  intends  to  hold  it 
liable  for  none  of  the  retiree  health  benefits.  Instead,  the  Act 
intends  to  require  King  Knob  (i.e.  .  Anker  Energy)  to  pay  all  the 
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retiree  health  benefits  of  the  miners  employed  by  the  operation,  the 
health  benefits  of  their  dependants,  and  a  portion  of  the  retiree 
health  benefit  costs  of  unassigned  beneficiaries. 

To  rectify  this  inequity,  the  reachback  provision  of  the  Act 
should  be  modified  in  the  context  of  a  contracting  company/contract 
miner  relationship  so  that  upon  termination  of  a  mining  contract  by  a 
contracting  company,  the  retiree  health  benefits  of  miners  who  were 
laid  off  as  a  result  of  the  contract  termination  are  attributable  to 
the  contracting  company  rather  than  the  contract  miner.  This  is  an 
appropriate  result  since  it  is  the  contracting  company  which  was  the 
real  employer  of  these  miners.  If,  on  the  other  hand,  the  contract 
miner  continues  uninterrupted  mining,  absent  an  agreement  between  the 
parties  to  the  contrary,  any  retained  miners  should  be  attributable  to 
the  contract  miner  and  the  contract  miner  should  be  liable  for  their 
health  benefits.  To  provide  an  objective  standard  for  determination, 
miners  who  are  not  employed  by  the  contract  miner  12  months  after  the 
contract  terminates  should  be  treated  as  laid  off  by,  and  attributed 
to,  the  contracting  company. 

CONCLUSION 

In  closing,  we  ask  this  committee  to  endorse  these  modifications 
in  order  to  provide  for  a  more  equitable  allocation  of  retiree  health 
benefit  liability  than  that  provided  by  the  Act.  These  changes 
reallocate  a  relatively  small  amount  of  miner  health  benefit 
liability.  Yet  these  changes  could  mean  the  difference  between 
survival  and  insolvency  for  many  small  and  medium-sized  coal 
companies. 
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Mr.  Pickle.  Now,  we  will  recognize  Mr.  Lowell  Cogar  of  the 
Cogar  Mine  Supply,  Inc. 

STATEMENT  OF  LOWELL  B.  COGAR,  PRESIDENT,  COGAR  MINE 
SUPPLY,  INC.,  GLEN  WHITE,  W.  VA. 

Mr.  Cogar.  Thank  you.  My  name  is  Lowell  Cogar.  I  live  in  Beck- 
ley,  W.  Va.  I  am  president  of  Cogar  Mine  Supply,  a  small  company 
that  sells  coal  mining  equipment. 

I  am  here  today  to  ask  you  to  change  a  law  enacted  last  year 
known  as  the  Coal  Act.  I  want  to  emphasize  I  am  not  against  the 
general  purposes  of  the  act.  I  can't  be.  My  father  is  a  retired 
UMWA  coal  miner,  and  my  brother  currently  works  as  a  UMWA 
miner  near  Logan,  W.  Va.  The  Coal  Act  helps  guarantee  their  med- 
ical and  insurance  benefits. 

What  I  am  here  to  ask  you  to  change  is  the  way  the  Coal  Act 
helps  pay  for  these  benefits.  In  particular  I  want  to  plead  with  you 
to  eliminate  the  reachback  portion.  If  you  don't,  my  employees  will 
be  jobless,  my  lenders,  including  the  West  Virginia  Economic  De- 
velopment Authority,  will  be  unpaid;  and  my  company  and  all  that 
I  have  worked  for  for  the  last  20  years  will  be  worthless. 

I  started  Cogar  Mine  Supply  in  1979  after  serving  in  Vietnam 
and  after  9  years  of  sales  experience  in  the  mining  equipment  in- 
dustry. Cogar  Mine  Supply  grew  and  we  needed  money  to  improve 
our  equipment,  rebuild  facility,  and  to  buy  inventory.  In  1987,  a 
former  coal  mining  company  named  Milburn  Colliery  provided  the 
money  we  needed.  In  exchange  for  its  contribution,  Milburn  re- 
ceived 80  percent  of  its  ownership  of  Cogar  Mine  Supply,  but  my 
partner  and  I  kept  20  percent. 

We  kept  management  of  the  company;  and  we  hold  options  to  ac- 
quire 50  percent  of  the  company  back  if  we  do  well. 

We  fought  to  do  well  in  difficult  economic  times.  We  continue  to 
improve  our  facility;  we  employ  from  12  to  20  people,  depending  on 
our  workload;  and  we  are  making  gains.  Now,  however,  because  of 
the  reachback  provisions  of  the  Coal  Act,  we  are  going  to  lose  it  all. 

The  reason  is  because  the  majority  owner  of  our  company's  stock, 
Milburn  Colliery  Co.,  operated  a  UMWA  coal  mine  from  1957  until 
1984.  Milburn  ceased  producing  coal  in  1984  but  nevertheless  they 
have  continued  to  meet  all  of  its  mine  reclamation,  Federal  black 
lung  and  West  Virginia  workers  compensation  obligations. 

According  to  the  trustee  of  the  UMWA  benefit  plans,  Milburn  has 
118  beneficiaries  whom  Milburn  will  have  to  pay  for  under  the 
Coal  Act.  At  $2,000  per  beneficiary  per  year,  this  is  nearly 
$250,000,  a  quarter  of  a  million  dollars  per  year  before  any  orphan 
beneficiaries  get  loaded  on. 

Milburn  Colliery  will  not  be  able  to  survive  this  expense.  Copies 
of  the  company's  financial  statements  have  been  provided  to  Con- 
gressman Payne's  office  and  can  be  confirmed.  Because  my  com- 
pany, Cogar  Mine  Supply,  is  largely  owned  by  Milburn,  we  will  go 
down  that  drain,  also. 

This  is  not  fair  and  it  is  just  not  right.  Cogar  Mine  Supply  has 
never  had  anything  to  do  with  the  UMWA  benefit  plans.  We  have 
never  been  in  the  mining  business  and  never  signed  a  UMWA  con- 
tract. At  the  time  Milburn  invested  in  Cogar,  Milburn  had  been  out 
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of  the  mining  business  for  nearly  3  years.  Under  the  law  as  it  stood 
then,  it  satisfied  all  of  its  obligations  to  the  UMWA  benefit  plans. 

The  Coal  Act  completely  changed  the  law.  It  imposed  on  Milburn 
a  liability  Milburn  never  had  before,  and  it  will  sink  Cogar  Mine 
Supply  in  the  process. 

Cogar  doesn't  stand  alone  here.  Milburn  also  invested  in  another 
business,  industrial  maintenance  and  fabricating,  or  IMF,  which  is 
based  in  Congressman  Payne's  district  in  Virginia.  IMF  is  engaged 
in  crane  and  rigging  work,  steel  erection,  and  installation  of  water 
and  sewer  pumping  stations. 

IMF  currently  employs  between  25  to  30  people  who  will  also 
lose  their  job  if  the  reachback  provisions  are  not  eliminated.  Like 
Cogar,  IMF  was  not  a  part  of  Milburn  until  years  after  Milburn 
quit  mining  coal. 

What  do  we  gain  at  the  expense  of  Cogar,  IMF,  and  Milburn? 
What  do  we  gain  by  this  change  in  the  law  that  imposes  this  finan- 
cial burden  on  Milburn  out  of  the  blue?  If  we  listen  to  Senator 
Rockefeller,  we  gain  insurance  for  the  provision  of  medical  benefits 
to  UMWA  retirees.  But  Milburn,  Cogar  and  IMF  won't  contribute. 

They  will  be  financially  unable  to  do  so.  What  really  happens  is 
that  the  responsibility  for  paying  those  benefits  gets  lifted  from  big, 
foreign  BCOA  companies  who  guaranteed  the  benefits  in  the  1988 
National  Wage  Agreement  and  who  can  afford  them,  to  smaller 
companies  who  left  BCOA  before  the  1988  agreement,  and  did  not 
guarantee  the  benefits.  The  big  BCOA  companies,  like  Peabody  and 
Consol,  who  are  mostly  foreign  owned,  get  a  windfall,  estimated  at 
over  $100  million  a  year,  and  Cogar  Mine  Supply  in  Beckley,  goes 
broke  and  its  employees  go  jobless. 

Instead  of  helping  the  retired  UMWA  miner,  Senator  Rockefeller 
is  really  helping  the  large  BCOA  companies  at  the  unfair  expense 
of  people  like  me.  In  1988,  BCOA  companies  cut  the  amount  they 
were  contributing  to  the  UMWA  funds. 

The  BCOA  companies  helped  create  the  funding  crisis  and  then 
asked  Senator  Rockefeller  to  solve  their  problem,  and  he  played 
their  tune  by  switching  liability  which  rightfully  belonged  to  these 
companies  over  to  reachback  companies. 

Now,  based  on  the  briefing  book  submitted  by  some  of  the  compa- 
nies represented  on  this  panel,  it  appears  that  no  crisis  really  ex- 
ists, and  the  reachback  companies  could  be  eliminated  from  the  pic- 
ture without  harm  to  the  retirees,  the  UMWA  or  the  BCOA. 

I  may  never  get  more  work  from  BCOA  companies  after  appear- 
ing here  but,  if  I  didn't  appear,  Cogar  Mine  Supply  would  not  be 
here  to  get  any  jobs,  period.  I  don't  think  this  is  what  you  intended 
in  the  Coal  Act.  I  don't  think  you  want  to  send  small,  American 
businesses  down  the  tube  in  order  to  save  money  for  big,  BCOA 
companies. 

I  am  asking  for  my  job  and  the  jobs  of  our  employees.  I  am  ask- 
ing to  you  help  fix  the  injustice  in  the  Coal  Act  by  eliminating  the 
reachback  provisions.  At  a  minimum,  please  enact  an  exemption  for 
small  companies  like  ours  who  won't  be  able  to  contribute  and  will 
go  bankrupt  if  forced  to  do  so. 

Thank  you  very  much. 

Mr.  Pickle.  Thank  you. 

[The  prepared  statement  follows:] 
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Mr.  Chairman  -  Members  of  the  Committee 

Thank  you  for  the  opportunity  to  appear  before  you  today. 

My  name  is  Lowell  Cogar.   I  live  in  Beckley,  West  Virginia, 
and  I  am  President  of  Cogar  Mine  Supply,  a  small  company  that 
rebuilds  and  resells  coal -mining  equipment. 

I  am  here  today  to  ask  you  to  change  a  law  enacted  last  year 
known  as  the  "Coal  Act."   I  want  to  emphasize  that  I  am  not 
against  the  general  purpose  of  the  Act.   I  could  not  be.   My 
father  is  a  retired  UMWA  coal  miner,  and  my  brother  currently 
works  as  a  UMWA  miner  near  Logan,  West  Virginia.   The  Coal  Act 
helps  guarantee  their  medical  insurance  benefits  for  their  lives. 

What  I  am  here  to  ask  you  to  change  is  the  way  the  Coal  Act 
helps  pay  for  these  benefits.   In  particular,  I  want  to  plead 
with  you  to  eliminate  the  "reachback"  portion.   If  you  don't,  my 
employees  will  be  jobless;  my  lenders,  including  the  West 
Virginia  Economic  Development  Authority,  will  be  unpaid;  and  my 
company  and  all  that  I  have  worked  for,  for  the  last  twenty 
years,  will  be  worthless. 

I  started  Cogar  Mine  Supply  with  a  partner,  Jerry  Whitt,  in 
1979  after  serving  this  country  in  Vietnam  and  after  nine  years 
of  sales  experience  in  the  mining  equipment  industry.   Cogar  Mine 
Supply  grew,  and  we  needed  money  to  improve  our  equipment  rebuild 
facility  and  buy  inventory.   In  1987,  a  former  coal  mining 
company  named  Milburn  Colliery  Company  provided  the  money  we 
needed.   In  exchange  for  its  contribution,  Milburn  received  80% 
ownership  of  Cogar  Mine  Supply,  but  my  partner  and  I  kept  20%;  we 
kept  management  of  the  company;  and  we  hold  options  to  acquire 
50%  of  the  company  back  if  we  do  well. 

We  have  fought  to  do  well  in  difficult  economic  times.   We 
continue  to  improve  our  facility;  we  employ  from  12  to  20  people 
depending  on  our  workload  and  we  are  making  gains.   Now,  however, 
because  of  the  "reachback"  provisions  of  the  Coal  Act,  we  are 
going  to  lose  it  all. 

The  reason  is  because  the  majority  owner  of  our  company's 
stock,  Milburn  Colliery  Company,  operated  a  UMWA  coal  mine  from 
1957  until  1984.   Milburn  ceased  producing  coal  in  1984  due  to 
economic  reasons,  but  nevertheless,  has  continued  to  meet  all  of 
its  mine  reclamation,  Federal  Black  Lung  and  West  Virginia 
Workers  Compansation  obligations.   According  to  the  Trustee  of 
the  UMWA  Benefit  Plans,  Milburn  has  118  beneficiaries  whom 
Milburn  will  have  to  pay  for  under  the  Coal  Act.   At  $2,000  per 
beneficiary  per  year,  this  is  nearly  $250,000  per  year,  before 
any  "orphan"  beneficiaries  get  loaded  on. 

Milburn  Colliery  Company  will  not  be  able  to  survive  this 
expense.   Copies  of  the  company's  financial  statements  have  been 
provided  to  Congressman  Payne's  office  and  can  be  confirmed. 
Because  my  company,  Cogar  Mine  Supply,  is  largely  owned  by 
Milburn,  we  will  go  down  the  drain,  too. 

This  result  is  not  right  and  not  fair.   Cogar  Mine  Supply 
has  never  had  anything  to  do  with  the  UMWA  Benefit  Plans.   Cogar 
Mine  Supply  has  never  oeen  in  the  mining  business  and  never 
signed  a  UMWA  contract.   At  the  time  Milburn  invested  in  Cogar, 
Milburn  had  been  out  of  the  mining  business  for  nearly  three 
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years  and,  under  the  law  as  it  stood  then,  had  satisfied  all  of 
its  obligations  to  the  UMWA  Benefit  Plans.   The  Coal  Act 
completely  changed  the  law.   It  imposed  on  Milburn  a  liability 
Milburn  never  had  before,  and  it  will  sink  Cogar  Mine  Supply  in 
the  process . 

Cogar  does  not  stand  alone  here.   Milburn  also  invested  in 
another  business,  Industrial  Maintenance  &  Fabricating,  which  is 
based  in  Congressman  Payne's  district  in  Virginia.   Industrial 
Maintenance  is  engaged  in  crane  and  rigging  work,  steel  erection 
and  the  installation  of  water  and  sewer  pumping  stations. 
Industrial  Maintenance  curently  employs  from  25  to  30  people  who 
will  also  lose  their  jobs  if  the  "reachback"  provisions  are  not 
eliminated.  Like  Cogar,  Industrial  Maintenance  was  not  a  part  of 
Milburn  until  years  after  Milburn  quit  mining  coal.   A  written 
statement  from  the  Vice  President  of  Industrial  Maintenance  is 
being  submitted  today. 

What  do  we  gain  at  the  expense  of  Cogar,  Industrial 
Maintenance  and  Milburn?  What  do  we  gain  by  this  change  in  the 
law  that  imposes  an  incredible  financial  burden  on  Milburn  out  of 
the  clear  blue?   If  we  listen  to  Senator  Rockefeller,  we  gain 
insurance  for  the  provision  of  medical  benefits  to  UMWA  retirees. 
But  Milburn,  Cogar  and  Industrial  Maintenance  won't  contribute. 
They  will  be  financially  unable  to  do  so.   What  really  happens  is 
that  the  responsibility  for  paying  those  benefits  gets  shifted 
from  the  big,  foreign- owned  BCOA  companies,  who  guaranteed  the 
benefits  in  the  1988  National  Wage  Agreement  and  who  can  afford 
them,  to  smaller  companies  who  left  BCOA  before  the  1988 
Agreement  and  did  not  guarantee  the  benefits.   The  big  BCOA 
companies,  Peabody,  Consol,  Ashland  -  mostly  foreign  owned  -  get 
a  windfall  estimated  at  over  $100  million  a  year,  and  Cogar  Mine 
Supply  in  Beckley,  West  Virginia,  goes  broke  and  all  its 
employees  go  jobless. 

Instead  of  helping  the  retired  UMWA  miner,  Senator 
Rockefeller  is  really  helping  the  large  BCOA  companies  at  the 
unfair  expense  of  people  like  me.   In  1988,  the  BCOA  companies 
cut  the  amount  they  were  contributing  to  the  UMWA  Funds.   The 
BCOA  companies  helped  create  the  funding  crisis  and  then  asked 
Senator  Rockefeller  to  solve  their  problem;  and  he  played  their 
tune  by  switching  liability  which  rightfully  belonged  to  these 
companies  over  to  "reachback"  companies.   Now,  based  on  the 
briefing  book  submitted  by  some  of  the  companies  represented  on 
this  panel,  it  appears  that  no  crisis  exists,  and  the  "reachback" 
companies  can  be  eliminated  from  the  picture  without  harm  to  the 
retirees,  the  UMWA  on  the  BCOA. 

I  may  never  get  another  job  for  a  BCOA  company  after 
appearing  here,  but  if  I  didn't  appear,  Cogar  Mine  Supply  would 
not  be  here  to  get  any  jobs  period  I  don't  think  this  is  what 
you  intended  in  the  Coal  Act.   I  don't  think  you  want  to  send 
small,  American  businesses  down  the  tube  in  order  to  save  money 
for  big,  foreign -owned  coal  companies.   I  am  asking  for  my  job, 
and  the  jobs  of  my  employees.   Please  fix  the  injustice  in  the 
Coal  Act  by  eliminating  the  "reachback"  provisions.   At  a 
minimum,  please  enact  an  exemption  for  small  companies  like  ours 
who  won't  be  able  to  contribute,  and  will  go  bankrupt  if  forced 
to. 

Thank  you  so  much  for  your  time.   If  you  have  any  questions, 
I  will  be  happy  to  try  to  answer  them. 
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Mr.  Pickle.  Now,  Mr.  Miercort,  your  time  at  last.  We  are  pleased 
to  recognize  you. 

STATEMENT  OF  CLIFFORD  R.  MIERCORT,  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER,  NORTH  AMERICAN  COAL 
CORP.,  DALLAS,  TEX. 

Mr.  Miercort.  Thank  you,  Mr.  Chairman.  I  am  Clifford 
Miercort,  president  and  CEO  of  the  North  American  Coal  Corp. 

Thank  you,  Mr.  Chairman  and  members  of  the  committee  for 
this  opportunity  to  address  you  on  an  issue,  which  as  you  have 
heard,  is  of  utmost  concern  to  the  companies  who  signed  BCOA- 
UMWA  National  Bituminous  Coal  Wage  Agreements  prior  to  1988. 
Those  companies  voluntarily  and  legally  completed  their  contrac- 
tual obligations  to  contribute  to  UMWA  funds  and  are  now  being 
asked  to  retroactively  resume  payments  to  those  funds. 

Instead  of  reading  the  rest  of  my  testimony,  which  has  been  sub- 
mitted for  the  record,  I  would  like  to  comment  about  some  of  the 
testimony  I  heard  today. 

Mr.  Pickle.  That  will  be  permitted. 

Mr.  Miercort.  To  begin  with,  I  am  dismayed  over  the  testimony 
by  the  administration.  For  example,  regarding  the  changed  chal- 
lenge of  the  assignments  of  beneficiaries  by  HHS,  no  regulations 
have  been  promulgated. 

Regardless  of  the  number  of  beneficiaries  we  may  challenge,  we 
are  still  going  to  have  to  pay  what  HHS  says.  If  we  don't,  we  are 
going  to  be  charged  a  penalty  of  $100  per  day  per  employee.  That 
amounts  to  $36,000  per  assigned  beneficiary  per  year.  It  is  not 
going  to  help  these  companies  that  are  going  bankrupt. 

On  the  question  of  possible  overfunding,  the  administration  re- 
sponse was  to  say,  well,  let  some  future  legislative  body  take  care 
of  the  problem.  Data  that  were  presented  today  were  based  on  the 
audited  financial  statements  of  the  funds  by  Peat  Marwick.  The 
overfunding  is  clear.  It  is  there  today.  It  can  be  shown  clearly  it 
is  there  today,  and  it  is  going  to  continue. 

A  simple  no-risk  solution  would  be  to  set  the  premiums  for  the 
year  and  base  them  on  the  actual  costs  for  the  year.  That  is  a  no- 
risk  solution  that  they  don't  even  seem  to  want  to  consider. 

A  lot  of  the  BCOA  testimony  said  that  the  funds  could  not  be — 
that  the  contributions  that  they  were  making  to  the  funds  could 
not  be  borne  by  them.  This  is  what  in  fact  precipitated  the  crisis 
which  precipitated  the  legislation.  The  fact  is,  they  were  contribut- 
ing 60  percent  less  in  1988  in  the  new  agreement  that  they  nego- 
tiated than  in  1984,  the  last  agreement  that  we  were  a  party  to. 

They  easily  could  afford  to  pay  for  the  benefits  that  they  freely 
negotiated  in  the  1988  agreement. 

It  has  also  been  said  by  some  that  we  and  the  other  reachback 
companies  are  guilty  of  dumping  our  retirees  onto  the  funds.  This 
simply  is  not  true.  Historically,  as  companies  chose  to  participate 
in  wage  agreements,  the  remaining  signatory  companies  continued 
covering  the  cost  of  retirees  who  had  worked  for  others.  This  ap- 
proaches the  core  concept  of  the  Multiemployer  Benefit  Fund. 

In  fact,  during  the  34  years  that  we  contributed  to  the  funds 
while  we  were  a  signatory  to  the  wage  agreements,  we  paid  mil- 
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lions  for  orphan  miners  from  other  companies  who  had  legitimately 
gone  out  of  business. 

Others  have  suggested  today  that,  well,  in  any  event,  companies 
who  have  signed  the  1978  or  later  wage  agreements  are  liable  for 
these  benefit  costs  under  the  so-called  Evergreen  theory.  This  also 
is  not  true.  There  are  dozen  of  Evergreen  cases  still  being  litigated 
today  over  what  the  clause  means,  if  anything.  The  single  case  to 
be  decided  today  was  based  on  very  narrow  grounds  and  applies  to 
companies  which  had  signed  a  separate  account  with  the  UMWA 
and  were  still  mining  bituminous  coal. 

Clearly,  neither  of  these  factual  situations  apply  to  us. 

Finally,  it  is  even  clear  that  the  trustees  believe  we  are  not  lia- 
ble, and  they  have  never  asserted  that  we  have  any  employee  li- 
ability under  the  Evergreen  theory. 

Based  on  Senator  Rockefeller's  testimony,  apparently  he  believes 
that  since  North  American  Coal  has  been  somewhat  successful  that 
we  should  be  punished.  Well,  we  have  been  punished  by  the  Coal 
Act.  One  result  of  the  retroactive  rewriting  of  all  of  our  contractual 
obligations  is  that  my  company  had  to  take  a  one-time  charge  to 
earnings  of  $110  million  after  tax  at  the  end  of  last  year. 

Let  me  put  that  into  perspective.  This  charge  is  more  than  65 
times  more  than  we  ever  made  from  all  the  bituminous  eastern 
coal  mines  that  we  had  on  a  preyear  basis.  This  simply  is  not  fair 
nor  right.  It  is  my  hope  that  as  a  result  of  this  hearing,  your  com- 
mittee and  ultimately  the  entire  Congress,  will  correct  these  in- 
equities in  such  a  way  that  it  will  not  force  the  small  reachback 
companies  into  bankruptcy  and  will  not  adversely  affect  the  finan- 
cial well-being  of  the  larger  reachback  companies. 

Indeed,  Mr.  Chairman,  it  seems  to  me  that  based  on  today's  tes- 
timony, funds  simply  are  not  needed  from  the  reachback  compa- 
nies. 

In  closing,  while  we  want  to  reiterate  the  North  American  Coal 
Corporation  does  not  want  the  retirees'  benefits  jeopardized  in  any 
way,  we  want  to  emphasize  that  the  BCOA  member  companies  can 
well  afford  to  meet  their  obligations  without  the  numerous  inequi- 
ties proposed  by  the  ill  conceived  reachback  mechanism. 

Thank  you  very  much  for  your  time  Mr.  Chairman. 

[The  prepared  statement  follows:] 
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PROPOSED  CONGRESSIONAL  STATEMENT 

of 

CLIFFORD  R.  MIERCORT 


I  am  Cliff  Miercort,  President  and  CEO  of  The  North  American 
Coal  Corporation.   Thank  you  Mr.  Chairman  and  members  of  the 
committee  for  this  opportunity  to  address  you  on  an  issue  which, 
as  you  have  heard  this  morning,  is  of  the  utmost  concern  to 
companies  who  signed  BCOA-UMWA  National  Bituminous  Coal  Wage 

Agreements  prior  to  1988  those  companies  which  voluntarily 

and  legally  completed  their  contractual  obligations  to  contribute 
to  the  UMWA  health  funds  and  which  are  now  being  retroactively 
required  to  resume  payments  to  those  funds . 

As  has  been  pointed  out  in  earlier  testimony,  none  of  us  on 
this  panel  is  here  today  to  put  into  jeopardy  the  retirees' 
rights  to  the  full  range  of  benefits  promised  and  guaranteed  by 
the  1988  signatories  to  the  Wage  Agreement.   We  believe  those 
benefits  were  freely  negotiated  and  agreed  to  by  each  and  every 
signatory  company  in  1988.  Rather  our  message  today  is  simply  to 
point  out  some  of  the  more  harmful  impacts  of  the  Coal  Act  which 
we  believe  must  be  changed. 

By  way  of  background,  North  American  Coal  was  active  for 
years  in  the  eastern  bituminous  coal  industry,  and  we  executed  a 
series  of  Wage  Agreements  when  we  were  still  in  that  business. 
However,  over  time  we  phased  out  of  the  bituminous  coal  business, 
and  the  last  agreement  we  executed  was  in  1984.   We  have 
fulfilled  completely  all  of  our  contractual  obligations  under 
those  agreements. 

Now  it  is  being  said  by  some  that  we  are  guilty  of  "dumping" 
our  retirees  on  to  the  Funds.   This  simply  is  not  true. 
Historically,  as  companies  chose  not  to  participate  in  subsequent 
Wage  Agreements,  those  remaining  signatory  companies  would 
continue  covering  the  costs  of  retirees  who  had  worked  for 
others.   This  approach  was  the  core  concept  behind  the  multi 
employer  retiree  health  benefits  system.   In  fact,  during  the  34 
years  that  we  contributed  to  the  Funds  while  we  were  a  signatory 
to  the  Wage  Agreements,  we  paid  millions  for  orphan  miners  from 
other  companies  who  had  legitimately  gone  out  of  business. 

Others  have  suggested  that  in  any  event  we  are  liable  for 
these  benefit  costs  under  the  so-called  "evergreen  theory".   This 
is  not  true.   There  are  dozens  of  evergreen  cases  still  being 
litigated  over  what  the  clause  means  -  if  anything.   The  single 
case  to  be  decided  to  date  was  based  on  very  narrow  grounds  and 
applies  to  companies  which  had  signed  a  separate  contract  with 
the  UMWA  and  were  still  mining  bituminous  coal.   Clearly  neither 
of  these  factual  situations  applies  to  us.   Finally,  it  seems 
clear  that  even  the  Trustees  believe  we  are  not  liable  as 
demonstrated  by  the  fact  we  have  not  been  a  party  to  any  of  the 
evergreen  litigation.   To  imply  that  it  is  fair  for  North 
American  Coal  to  have  been  included  in  the  Coal  Act  because  of 
the  wrong  headed  notion  that  we  already  had  any  liability  under 
the  "evergreen  theory",  is   fundamentally  wrong. 

Another  result  of  the  Coal  Act  that  is  particularly  unfair 
to  North  American  Coal  is  that  we  have  no  mechanism  to  pass  on 
any  of  these  retroactive  assessments  to  our  customers  who  had  the 
obligation  to  pay  for  all  costs  of  our  employee  benefits  under 
the  terms  of  the  then  existing  contracts.   We  carefully 
structured  our  coal  sales  contracts  in  such  a  way  that  our 
customers  agreed  to  allow  any  contractual  increases  in  wages  or 
benefits  or  any  additional  costs  due  to  government  regulations  to 
be  passed  on  directly  to  them.   We  made  the  business  decision  to 
leave  the  eastern  bituminous  coal  industry,  under  the  reasonable 
expectation  and  assumption  that  North  American  Coal  had  fulfilled 
all  of  its  multi -employer  benefit  obligations  and  these 
obligations  had  been  paid  by  our  customers.   Had  we  known  that 
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many  years  after  leaving  the  bituminous  coal  business  new  benefit 
obligations  would  be  retroactively  imposed  on  us,  we  surely  would 
have  included  these  costs  in  the  contracts  with  our  customers  at 
that  time.   As  you  can  well  imagine,  with  the  complete  closure  of 
all  of  our  operations  in  the  east,  we  no  longer  have  the  ability 
to  pass  along  the  reachback  assessments  to  our  former  customers 
in  the  manner  our  contracts  intended.    Unlike  the  current 
members  of  the  BCOA  which  may  have  the  opportunity  to  pass  on 
their  retiree  health  contributions  to  current  customers,  we 
cannot.    One  effect  of  this  retroactive  rewriting  of  all  of  our 
contractual  obligations  is  that  my  company  has  taken  a  one  time 
charge  to  earnings  of  $110,000,000  after  tax.   To  put  this  into 
perspective,  this  charge  is  more  than  65  times  greater  than  the 
average  annual  profits  made  by  all  of  North  American  Coal's 
bituminous  coal  mines  during  the  entire  20  year  period  from  1960 
to  1980.   This  simply  is  not  right,  or  fair. 

In  conclusion,  it  is  my  hope  that  as  a  result  of  this 
hearing,  your  committee  and  ultimately  the  entire  Congress  will 
correct  these  inequities  in  such  a  way  that  it  will  not  force 
small  reachback  companies  into  bankruptcy  and  will  not  adversely 
affect  the  financial  well  being  of  the  larger  reachback 
companies.   Indeed,  Mr.  Chairman  it  seems  to  me  that,  based  upon 
today's  testimony,  funds  simply  are  not  needed  from  the  reachback 
companies.   In  closing,  while  we  want  to  reiterate  that  North 
American  Coal  does  not  want  the  retirees'  benefits  jeopardized  in 
any  way,  we  want  to  emphasize  that  BCOA  member  companies  can  well 
afford  to  meet  their  obligations  without  the  numerous  inequities 
imposed  by  the  ill -conceived  reachback  mechanism.   Especially  in 
light  of  the  $70  million  transfer  of  excess  pension  funds,  and 
AML  funds.   Thank  you  for  your  time,  Mr.  Chairman. 
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Mr.  Pickle.  Well,  I  thank  you  for  your  testimony  and  for  all  the 
panelists'  testimony.  Your  testimony  is  in  somewhat  stark  con- 
tradiction to  the  assertions  made  earlier  by  both  the  administration 
and  by  those  who  represent  the  BCOA  organization. 

Of  course,  our  committee  is  going  to  see  that  your  testimony  is 
submitted  directly  to  the  administration  for  a  response.  We  need  to 
establish  some  facts  clearly  because  there  are  some  strong  con- 
tradictions in  testimony  made  today. 

Philosophically,  members  of  this  committee,  as  well  as  the  public, 
would  want  to  see  the  retirees  be  covered  and  receive  their  bene- 
fits. Nobody  questions  that.  But  the  question  is  how  to  best  handle 
it. 

Apparently  the  administration  does  not  want  to  make  any 
change,  and  one  of  the  witnesses  said  today  a  single  change  or  a 
single  rollback  would  cause  the  whole  program  to  come  unraveled. 
And  I  have  to  ask  myself,  is  that  true?  Sometimes  a  delay  or  a 
moratorium  puts  a  program  in  trouble.  But  I  think  this  committee 
should  be  trying  to  establish  some  facts,  what  are  basically  the 
facts. 

I  was  impressed  this  morning  when  one  of  the  witnesses  said 
that  North  American  Coal  could  easily  pay  for  it — you  had  a  very 
profitable  year  last  year — you  could  pay  for  your  premiums  and 
wouldn't  miss  it. 

Is  that  correct,  Mr.  Miercort. 

Mr.  Miercort.  No,  sir,  that  is  not  correct. 

Yes,  we  had  a  profitable  year  last  year;  and  hopefully  we  will 
have  one  this  year  and  into  the  future.  We  did  have  record  produc- 
tion last  year. 

But  we  estimate  that  the  costs  to  fund  the  beneficiaries  that  we 
think  we  will  be  assigned  will  run  approximately  $4  million  per 
year,  which  is  about  25  percent  of  our  net  income.  It  may  not  bank- 
rupt us,  but  we  cannot  do  it  easily. 

Mr.  Pickle.  Well,  some  of  you  have  clearly  said — most  of  you — 
it  will  bankrupt  your  organization.  Mrs.  Lanzendorfer  did. 

I  was  impressed  by  your  statement,  Mr.  Miercort.  But  mainly, 
Mr.  Cogar,  I  was  astounded  when  you  said  that  the  two  foreign 
subsidiaries  will  receive  a  windfall  of  around  $100  million  simply 
because  you  have  shifted  the  payment  from  them  to  the  smaller 
companies. 

Can  you  verify  that  for  the  committee? 

Mr.  Cogar.  Yes,  sir.  That  was  the  letter  Mr.  Faltis  was  reading 
earlier  from  Mr.  Brennan,  the  president  of  the  BCOA,  where  he 
recognized  and  advised  the  other  members  of  the  BCOA  that  their 
contributions  were  being  reduced  by  that  amount. 

Mr.  Miercort.  Mr.  Chairman,  I  want  to  further  answer  that 
question.  We  have  a  study  by  Dewey  Ballantine  which  we  would 
like  to  make  a  part  of  the  record,  which 

Mr.  Pickle.  What  is  the  length  of  your  study? 

Mr.  Miercort  [continuing].  Which  calculates — or  estimates  the 
amount  of  savings  that  the  BCOA  companies  will  have  from  this 
Coal  Act. 

Their  estimate  is  that  the  savings  will  be  between  $111  and  $150 
million  per  year.  Shortly  after  that  was  done,  the  letter  from  Mr. 
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Brennan  came  out  which  confirms  they  estimate  it  will  be  about 
$120  million  per  year. 

Mr.  Pickle.  Well,  earlier,  I  believe  it  was  Senator  Conrad  had 
suggested  that  the  cost  would  be  considerably  less  than  what  had 
been  anticipated  and  that  the  cost  would  total  only  around  $126 
million,  I  believe  I  recall.  And  if  you  had  that  amount,  together 
with  some  $70  million  from  the  pension  fund  and  an  exemption  for 
the  reachback  companies,  you  would  not  have  a  serious  problem. 

Is  that  your  contention  also? 

Mr.  Miercort.  Yes,  it  is,  sir.  Based  on  the  Dole  Commission  re- 
port, they  were  estimating  that  the  cost  of  the  funds  of  the  retirees 
would  be  $322  million  per  year  in  1992.  Based  on  the  financial 
data  that  was  presented  earlier,  the  cost  appears  to  be  only  $228 
million  this  year. 

That  is  a  savings  of  over  $93  million  per  year  that  accrues  to  the 
cost  of  the  funds. 

[The  study  is  being  retained  in  the  committee  files.  The  Execu- 
tive Summary  follows:] 
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The  Annual  Retiree  Health  Cost  Savings 

for  Signatory  Coal  Companies 

as  a  Result  of  the  Energy  Policy  Act  of  1 992 


The  coal  industry  retiree  health  benefit  provisions  of  the  Energy  Policy  Act  of  1992 
(the  "Act")  significantly  changed  the  financial  obligations  of  certain  coal  industry  employers 
for  medical  benefits  of  retired  coal  miners.  We  have  estimated  the  effect  of  the  Act  on  the 
annual  health  benefit  costs  of  the  active  signatories  to  the  National  Bituminous  Coal  Wage 
Agreement1  of  1988  ("1988  NBCWA")  as  a  group  and  the  company-specific  savings  for 
nine  of  the  major  active  signatories.1  Our  results  are  presented  on  Table  1. 

This  estimate  compares  the  annual  costs  for  each  company  in  1992  had  the  Act 
not  been  enacted  (based  on  partial  1992  data)  with  the  amount  each  company  would 
have  owed  had  the  Act  been  in  effect  throughout  1992.  The  only  significant  uncertainty 
involved  in  calculating  the  change  in  cost  burden  is  the  portion  of  retirees  that  will  be 
assigned  to  so-called  "reachback'  companies  rather  than  those  not  directly  assignable 
to  either  reachback  companies  or  active  signatories  ("orphans").  To  address  this 
uncertainty  we  used  data  provided  by  the  Trustees  of  the  UMWA  Health  and  Retirement 
Funds  (the  Trustees")  to  the  General  Accounting  Office  ("GAO')  and  calculated  the 
change  in  cost  based  on  a  range  of  figures. 

The  estimate  shows  that  the  signatories  would  have  saved  between  $111  million 
and  $158  million  in  1992,  depending  on  the  assumed  distribution  of  retirees.  A  mid-range 
estimate  shows  that  the  total  annual  savings  for  the  major  nine  signatories  alone  is  more 
than  $72  million. 

Our  results  are  based  on  the  best  information  available  to  us  for  determining  the 
pre-Act  and  post-Act  costs'  for  the  active  signatories  as  a  group  as  well  as  for  each  of 
the  nine  major  signatories.  To  allow  the  reader  to  judge  the  reasonableness  of  the 
methodology  and  assumptions  used  to  obtain  the  results,  this  paper  describes  in  detaii 
the  basis  for  the  estimates. 


1 .  These  signatories  include  members  of  the  Bituminous  Coal  Operators  Association  fBCOA")  and 
other  active  signatories. 

2.  Most  of  the  major  active  signatories  are  members  of  the  BCOA. 

3.  Although  the  funding  mechanisms  created  by  the  Act  do  not  become  Immediately  effective  on  the 
day  of  Its  enactment  (they  wil  be  phased  in  during  1993).  we  wD  use  the  terms  "pre-Acf  and  'post- 
Act*  to  distinguish  the  funding  methods  under  law  prior  to  the  Act  and  under  the  provisions  of  the 
Act  as  fully  effective. 

Dewey  Ballantlne  February  18.  1993 
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Estimated  Annual  Retiree  Health-Benefit  Coat  Saving*  of  Active 
Signatory  Coal  Companioe  aa  a  Raault  of  the  Energy  Policy  Act  of  1992. 


Table  1 


Purpoaa  oMha  Tabia  p 

This  tabla  praaarrta  aatimalad  1992  ratiraa  haakh  banaftt  coats  incurred  by  the  active  aignatoriaetotrte  1968NBCWA  and  oompares 
theee  coats  to  ma  amount  the  companiee  would  hava  paid  undar  tha  Energy  Policy  Act  of  1992.  Two  aata  at  eatimaiea  wara 
performed. 

Aggregate  Savlnga  to  tha  Aettva  Stgnatortaa  aa  a  Group  Undar  Variooa  Scanartaa 

Wa  astimatad  tha  aggregate  savings  to  tha  active  eignetoriee  aa  a  group.  Tha  kay  unoartainiaa  in  tha  estimate  ara  tha  number 
of  retiraaa  that  ara  orphana  (not  assignable  to  a  reechbeck  or  activa  aignatory  company)  and  tha  ooat  par  aseignes.  Scananoa  A 
through  C  aaeuma  a  $2,500  par  assignee  and  thraa  different  numbara  of  orphans.  Soanaho  0  aaaumaa  a  par-rabraa  ooat  of  12.039 
which  aquala  tha  eeometed  coat  par  retiree  in  1992.  Saa  Tabia  90. 


ANNUAL 
SAVINGS 

PERCENT 
SAVINGS 

|                         SCENARIO                           II     PfiE^ACTCOST     | 

POST-ACT  COST   | 

A:  59.787  Orphana  at  $2,500  par  ratiraa 
B:  47.752  Orphana  at  $2,500  ptt  retire*. 
C:  35.717  Orphana  at  $2,500  par  ratiraa. 
0:  47.752  Orphana  at  $2,038  par  ratiraa 

S2eO.58S.306 
S280.585.305 
$280,585,305 

$225,873,249 

$189,457,729 
$141,789,800 
$121,859,212 
$106,956,385 

S1 11. 127,576 
$13*418.415 
$188,726489 
$121 416464 

39.6% 
48.5* 
S6.M 

53.3* 

Estimated  3avtr»ga  to  Each  of  tha  Nina  &Sa{Cf  Signatorlee  Unbar  Scananoa 

Uting  tha  urxJartying  aaaumptione  for  acanario  B.  atwva,  »^ 

active  aignatoriee.  See  tablee  6  and  7  for  betaae.  Saa  labia  56  for  arvouoine  of  tha  aaaumctocoa  of  th»  aatimat*. 


ANNUAL 
SAVINGS 

PERCENT 
SAVINGS 

|    MAJOR  ACTIVE  SIGNATORY  I 
PEABO0Y 

I     PRE-ACTCOST    II 

POST-ACTCOST  | 

$37,440,408 

$15,009,657 

$22,434449 

59.9% 

CONSOLIDATION 

$31,113,127 

$19,781,010 

$11,332,117 

36.4% 

AEP 

$9,733,128 

$569,080 

99.164488 

942% 

AMAX 

$10,718,966 

$1.877278 

SS4414BS 

82.5% 

ZEIGLER 

$12,053,989 

$3,593,736 

88480,283 

702% 

ARCH  MINERAL 

$8,642,263 

$2,004,080 

88439,183 

76.8% 

RIP 

$7,724,796 

S3.9S4.8S2 

83,789439 

48.7% 

ASHLAND 

$3,014,004 

$216,490 

82.787414 

82.6% 

ISLANO  CREEK* 
TOTAL 

$13,569,810 

814.988,744 

(SI  478434) 

-10.1* 

. 

$134,030,491 

S81.9S1.f17 

872449474 

53.8*. 

laiar^Craafc  may  aawa  undar  «»  Act  (tapani^  on  act^  Savlnga  ara  arthin  tha  margin  of  arror. 

ffguraamaynatawnoVaforounolng.  Saa  aceompayjyms  text  and  taoMa  tot  aourcang  and  r, 


188 


Background.  Prior  to  the  Act,  funding  for  the  1950  and  1974  UMWA  Benefit 
Funds  (the  "Benefit  Funds')  was  provided  by  active  signatories  primarily  on  a  per- 
manhour4  basis;  signatories  were  required  to  pay  a  fixed  amount  for  each  manhour 
worked.  (The  contributions  to  the  1950  Benefit  Fund  were  based  partially  on  a  per-ton 
charge  until  February  1,  1988.)  Although  the  fixed  amount  has  changed  frequently  in 
recent  years,  a  $3.67  per  manhour  charge  was  in  effect  at  the  time  of  enactment  of  the 
Act.'  Each  signatory's  pre-Act  obligations  can  therefore  be  determined  by  multiplying  the 
number  of  manhours  worked  by  the  signatory's  employees  times  $3.67.* 

Under  the  Act,  active  signatories  and  reachback  companies  will  pay  a  fixed  amount 
to  the  so-called  "Combined  Fund'  for  each  retiree  assigned  to  that  company  ("assignee"). 
For  the  purpose  of  this  study  the  terms  "retiree"  and  'assignee"  include  retired  workers 
and  their  dependents.  Each  company  assigned  retirees  under  the  Act  must  also  pay  a 
proportionate  share  of  the  health  benefit  costs  of  the  orphans.  The  Act  specifies  the 
process  that  must  be  used  to  fix  both  the  number  of  assignees  and  the  cost  per 
assignee,  but  does  not  determine  these  figures.  The  actuarial  surpluses  from  the  1950 
UMWA  Pension  Fund  will  partially  offset  the  cost  burdens  of  the  companies  during  the 
first  three  plan  years  of  the  Combined  Fund  created  by  the  Act.' 

Determining  Aggregate  Savings  for  the  Active  Signatories.  From  a  broad 
perspective,  the  annual  savings  to  the  active  signatories  equals  the  total  pre-Act  cost  of 
the  Benefit  Funds  minus  the  signatories'  post-Act  cost  which,  in  turn,  equals  the  number 
of  retirees  assigned  to  the  signatories  (direct  assignees  as  well  as  the  signatories' 
proportionate  share  of  orphans)  times  the  annual  per-assignee  charge. 

Our  estimate  of  the  number  of  retirees  to  be  assigned  to  the  signatories  is  based 
on  the  data  provided  by  the  Trustees  to  the  GAO  for  use  in  the  GAO  Report  (hereinafter 
the  Trustee  survey").  Table  2  presents  the  Trustees'  assignment  of  retirees  to  the  nine 
major  signatories,  which  is  drawn  from  the  Trustee  survey,  and  the  distribution  of  the 
retirees  among  the  groups  used  ("GAO  groups").  As  defined  by  the  Trustee  survey,'  the 


4.  A  manhour  It  defined  as  an  hour  of  labor  performed  by  an  UMWA  represented  employee. 

5.  By  Court  order,  from  Apr!  1 , 1 992  untl  the  Act  becomes  effective,  the  active  signatories  (BCOA  and 
other  active  signatories)  are  required  to  pay  $3.07  to  the  1960  Benefit  Fund  and  $0.60  to  the  1974 
Benefit  Fund  for  each  manhour  performed.  General  Accounting  Office,  Employee  Benefits: 
Financing  Health  Bent/ha  of  Coal  Industry  Retinas,  July  1992  (hereinafter  GAO  Report)  at  17. 

6.  The  $3.67  per  hour  figure  includes  a  component  to  amortize  the  accumulated  deficits  of  the  Benefit 
Funds. 

7.  After  October  1.1996.  surpluses  from  the  Abandoned  Mine  Land  Reclamation  Fund  ("AML")  w«  be 
used  to  defray  certain  costs  of  the  Benefit  Funds.  Act  section  9705(b).  This  analysis  compares  the 
hypothetical  costs  In  1992  and  therefore  future  funds  from  the  AML  are  not  considered. 

8.  GAO  Report  at  10. 

Dewey  Baflantine  February  18.  1993  .  2 
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tour  GAO  groups  are  (1)  company  signed  the  1978  or  subsequent  BCOA/UMWA  contract 
and  is  still  in  business,  (2)  company  did  not  sign  the  1978  or  subsequent  agreement  or 
is  no  longer  in  business,  (3)  company  signed  the  1978  or  subsequent  agreement  but 
business  status  is  unknown,  and  (4)  company  could  not  be  identified.  Group  3  includes 
nonoperating  coal  companies  owned  by  operating  signatories. 

The  assignment  of  retirees  required  determining  the  ownership  relationship 
between  the  first-level  operating  companies  and  the  listed  parent;  this  information  was 
provided  by  the  BCOA.  Table  2  and  table  3  present  the  results  of  a  line-by-line  review  of 
the  Trustee  survey  to  tally  the  number  of  retirees  assignable  to  the  nine  major  signatories 

To  determine  the  savings  to  the  active  signatories  as  a  group,  It  was  necessary  to 
establish  the  distribution  of  retirees  among  active  signatories,  reachback,  and  orphan 
categories.  This  is  the  task  of  the  U.S.  Department  of  Health  and  Human  Services  and 
a  precise  accounting  is  far  beyond  the  resources  of  this  study.  Therefore,  we  developed 
some  reasonable  assumptions. 

The  first  step  was  to  reduce  the  size  of  the  unknown  pool  of  assignees  as  much 
as  possible.  Table  4  shows  the  extent  to  which  the  distribution  of  retirees  can  be  inferred 
from  the  assignment  of  the  retirees  to  the  major  signatories.  The  number  of  group  1 
retirees  attributable  to  the  minor  active  signatories  equals  the  group  1  total  minus  the 
number  belonging  to  the  major  signatories  tallied  in  tables  2  and  3.  The  number  of  group 
3  retirees  assignable  to  the  minor  signatories  was  determined  by  assuming  that  the  ratio 
of  group  1  assignees  to  group  3  assignees  for  the  major  signatories  also  applies  to  the 
minor  signatories. 

The  key  remaining  unknown  is  the  share  of  group  2  and  3  retirees  that  will  be 
assigned  to  the  reachback  companies  versus  the  share  that  will  be  orphans,  and 
therefore  will  be  distributed  to  active  signatories  and  reachback  companies  on  a  pro  rata 
basis.  These  unknown  numbers  are  indicated  by  question  marks  in  table  4. 

To  estimate  the  savings  to  the  active  signatories  we  made  three  assumptions  for 
the  distribution  of  groups  2  and  3  retirees  between  the  reachback  companies  and  the 
orphan  category:  (1)  the  reachback  companies  receive  one-fourth  (scenario  A,  table  5A), 
(2)  the  reachback  companies  receive  one-half  (scenario  B,  table  5B),  and  (3)  the 
reachback  companies  receive  three-fourths  (scenario  C,  table  5C).  According  to  the  GAO 
Report,*  the  1992  population  of  retirees  was  92.44  percent  of  the  retiree  population  level 
when  the  survey  was  taken.  We  therefore  reduced  the  retiree  figures  accordingly.  The 
resulting  savings  are  $111,127,576  for  scenario  A,  $138,815,415  for  scenario  B,  and 
$158,726,093  for  scenario  C. 


9.  GAO  Report  at  8  and  10. 
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Scenario  D,  presented  in  detail  in  table  5D,  assumes  a  pec-retiree  cost  of  $2,039. 
This  figure  was  derived  by  dividing  the  total  1992  net  operating  cost  of  the  Benefit  Funds 
(as  reported  by  the  UMWA  Health  and  Retirement  Funds  Annual  Report  at  27  and  37)  of 
approximately  $228  million  by  the  11 2,234  retirees  whom  we  estimated  were  in  the  Benefit 
Funds  in  1992.'°  The  distribution  of  retirees  in  this  scenario  was  assumed  to  be  that  of 
scenario  B,  the  mid-range  scenario.  The  net  savings  to  the  active  signatories  implied  by 
scenario  0  falls  within  the  range  of  those  of  scenarios  A  through  C."  (Note  that  for  the 
estimates  of  aggregate  savings,  the  pre-  Act  costs  are  based  on  the  total  estimated  costs 
of  the  Benefit  Funds  and  not  the  $3.67  per  hour  charge.  Therefore,  a  reduction  in  the 
assumed  per-retiree  cost  will  reduce  both  pre-Act  and  post-Act  costs.) 

Determining  Pre-Act  Costs  for  the  Major  Signatories.  To  estimate  the  cost  to 
each  of  the  nine  major  signatories  prior  to  the  Act,  it  was  necessary  to  ascertain  the 
number  of  manhours  worked  for  the  companies.  Estimated  first-half  1992  manhours  are 
shown  in  column  (D)  of  table  6  based  on  U.S.  government  and  other  published  sources 
as  described  below.  Several  factors  complicated  this  calculation.  The  organizational 
structure  of  the  bituminous  coal  industry  is  complex.  Large,  conglomerated  parent 
companies  can  own  operating  mines  directly  or  own  subsidiary  companies  that,  in  turn, 
own  several  mines  or  even  other  companies.  Furthermore,  both  subsidiaries  and  mines 
can  be  jointly  owned  with  other  parent  companies.  Given  the  hierarchy  of  operating 
entities  within  the  industry,  we  could  not  locate  published  aggregate  figures  on  the 
manhours  worked  on  a  consolidated  parent-company  basis.  Finally,  not  all  mines  have 
union  representation. 

To  overcome  these  obstacles,  we  used  two  information  sources  to  construct  an 
estimate  of  manhours  worked  by  each  major  signatory. 

The  Bureau  of  Mines  MSHA  database"  provided  the  number  of  manhours 
worked  by  each  bituminous  coal  mine  in  the  United  States  in  the  first  half 


10.  The  annual  reports  at  tr*  Benefit  Funds  show  thai  the  Funds'  coats  and  tnelr  derlcaa  are  decking. 
not  Increasing.  For  example,  the  Coal  Commission  Report  projected  1992  coats  of  $322,666,280; 
actual  costs  were  nearly  a  third  ($83,642,280)  less  than  the  projection.  The  Secretary  of  Labor's 
Advisory  Commission  on  United  M  me  Workers  of  America  Retiree  HeeJmBenefUCoa/Comm/ss/on 
Report.  November  1990.  at  54;  UMMA  Health  end  Retirement  Funds  Annuel  Reports,  1990-92. 

11.  Energy  Ventures  Analysis,  Inc.,  a  consulting  firm  in  Arlington,  Virginia,  produced  Its  own  tally  of 
assignees  based  on  the  Trustee  survey.  That  taffy,  which  apportioned  40,711  assignees  to  the 
active  signatories  and  20.080  to  the  reachback  companies,  results  In  an  annual  active-signatory 
savings  of  $139,558,864  given  the  assumptions  that  we  use  In  scenarios  A  through  C.  Although  we 
did  not  have  the  data  that  would  allow  us  to  IndependenUy  verify  this  apportionment,  It  to  very  close 
to  our  mid-range  assumption. 

12.  MSHA  Bureau  of  Mines,  MSHA  Address  Employment  from  First  Quarter  1992  through  Second 
Quarter  1992. 

Dewey  Beffantine  February  18. 1993  4 


191 


of  1992."  The  database  also  identified  the  first-level  operating  company 
that  owned  each  mine.  We  used  this  source  for  the  information  in  columns 
(A2).  (B),  (C).  and  (D)  of  table  6. 

We  used  the  Keystone  Coal  Industry  Manual"  (1992)  to  attribute  these  first- 
level  operating  companies  to  larger  consolidated  companies,  which  we  have 
labeled  'parents.*  Individual  mines  were  sometimes  owned  directly  by  a 
parent,  in  which  case  the  MSHA  database  was  sufficient.  Column  (A1)  of 
table  6  lists  the  parent  identified  by  the  Keystone  Manual. 

Before  proceeding  with  the  analysis,  we  removed  irrelevant  mines  from  the 
spreadsheet  to  simplify  further  calculations.  Irrelevant  mines  are  those  mines  which  are 
non-union,  under  the  Western  Agreement  union  contracts,  no  longer  in  operation,  or 
whose  inclusion  would  not  otherwise  affect  the  results  of  the  calculations.  The  remaining 
97  mines  are  included  in  table  6. 

It  should  be  noted  that  the  use  of  the  Keystone  Manual  may  have  introduced  some 
error  into  the  calculations.  First,  the  Manual  itself  notes  that  the  listings  are  not  complete: 

The  editors  are  aware  that  In  some  Instances  only  the  first  levels  of  control 
have  been  identified.  The  complexity  of  some  organizations,  the  rapidity  of 
transference  of  ownership,  plus  a  number  of  other  constraints  make  It 
impractical  for  the  publication  to  consider  further  investigation  on  an 
industry-wide  scale" 

Second,  the  Manual  does  not  provide  information  on  the  percentage  of  ownership  when 
a  subsidiary  is  jointly  owned  by  multiple  parents.  In  such  cases,  the  company  that 
appeared  to  be  the  dominant  partner,  based  on  general  reputation  in  the  industry,  was 
entered  into  the  spreadsheet  as  the  parent. 

Column  (E)  of  table  6  performs  four  calculations.    First,  column  (E)  sums  the 

manhours  reported  for  each  parent  for  the  first  six  months  of  1992  (column  (0)).  Second, 


13.  The  Ant  he*  of  1982  to  the  mew  recent  complete  time  period  avatabte.  Not*  that  the  MSHA 
database  was  assumed  to  be  reliable  even  when  contrary  Information  from  Industry  sources 
appeared  to  extol  For  example,  some  of  the  ml/**  listed  u  being  In  a  given  state  might  be  located 
In  another  state  but  contrcied  by  a  nearby  headquarters  (eg.,  a  West  WgWan  mine  listed  as 
VbgMan  mine  for  purposes  of  MSHA  reporting).  None  of  the  contradictions  Is  lfc«*y  to  -JcjrtficartJy 
affect  the  estimate. 

14.  -Coal  Producing  Company  Ownership'  and  •Organizations  Owning  Coal  Producing  Companies.' 
Keystone  Cos/  Industry  Manual.  1992  (Maclean  Hunter  Publications  Co.;  Chicago,  N.)  at  642-47 

("Keystone  Manual*  or  "Manual*) 

15.  Ksyatorre  Manual,  at  645. 

Dewey  Baftantine  February  18.  1993  5 


192 


because  the  hours  reported  by  the  MSHA  database  include  both  salaried  and  union 
represented  employees,  the  sum  of  the  column  (D)  hours  was  reduced  by  20  percent." 
Third,  column  (E)  multiplies  the  result  by  two  to  reach  an  annual  figure.  Finally,  column 
(E)  multiplies  the  result  of  the  first  three  calculations  by  the  $3.67  per-hour  charge  (the 
amount  owed  per  manhour,  shown  at  the  top  of  the  column).  Column  (E)  therefore 
shows  the  parent  signatories'  estimated  1992  annual  pre-Act  liabilities  to  the  1950  and 
1974  UMWA  Benefit  Funds. 

As  noted  above,  the  basis  of  the  estimate  of  pre-Act  costs  for  determining 
aggregate  savings  differs  from  that  of  the  estimate  for  the  savings  of  each  of  the  major 
nine  active  signatories:  the  former  is  based  on  the  total  implied  cost  of  the  health  benefit 
funds  at  a  given  per-retiree  cost  and  the  latter  is  based  on  the  $3.67  charge  per 
represented  manhour  worked  by  the  active  signatory.  The  two  figures  are  therefore  not 
strictly  comparable. 

Determining  Post-Act  Costs  to  the  Major  Signatories.  Table  7  estimates  the 
post-Act  costs  for  the  major  active  signatories  under  scenario  B,  described  above.  The 
number  of  tallied  assignees  is  that  shown  on  tables  2  and  3  (as  noted  above,  the  number 
of  tallied  retirees  was  reduced  by  the  degree  of  estimated  population  decline)  and  the 
number  of  unassigned,  or  orphan,  retirees  is  taken  from  table  5B. 

The  "pre-transfer  cost"  column  shows  the  signatory's  total  post-Act  costs  before 
taking  into  account  the  transfer  of  $70,000,000  from  the  1950  UMWA  Pension  Fund.  We 
have  allocated  the  $70,000,000  cost  savings  to  the  signatories  pro  rata  on  the  same  basis 
as  the  orphans  were  allocated  because  the  transferred  funds  are  intended  to  offset  the 
costs  of  the  orphans.  The  right-hand  column  takes  the  $70,000,000  transfer  into  account 
through  a  reduction  of  24.95  percent  in  the  pre-transfer  cost  for  each  active  signatory. 

The  Final  Results.  Table  1  compares  the  pre-Act  and  post-Act  costs  and 
presents  the  implied  savings  that  the  signatories  would  have  enjoyed  in  1992  had  the  Act 
been  in  place.  For  the  nine  major  signatories,  these  comparisons  are  based  on  the  pre- 
Act  per  hour  charge  of  $3.67  in  place  at  the  time.  Even  if  one  assumes  that  the  pre-Act 
charge  were  $3.15,"  or  approximately  the  amount  that  would  have  been  required  to  pay 
the  annual  operating  costs  of  the  Benefit  Funds  without  reducing  the  Funds'  accumulated 
deficit,  then  the  savings  to  the  nine  major  signatories  would  be  $53,058,678.   None  of 


16.  We  ootid  not  locate  published  statistics  for  this  number.  The  20  percent  figure  is  based  on  a 
consensus  among  those  knowledgeable  about  the  coal  Industry  wtft  whom  we  discussed  the  proper 
salaried  :represamad  ratio.  They  were  in  agreement  that  the  percentage  of  salaried  employees  Is 
often  lower.  Therefore,  the  use  of  a  20  percent  reduction  is  conservative. 

1 7.  Based  on  the  net  operating  expenses  of  $228,873,000  reported  by  the  UMWA  Health  and  Benefit 
Funds  1902  Annual  Report  at  27  and  37.  divided  by  the  72,686.034  1982  manhour*  we  estimated 
in  the  process  of  constructing  table  3.  This  manhour  estimate  is  roughly  9  percent  less  than  the 
79.658.376  figure  reported  by  the  GAO  (at  25)  for  1990. 
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these  estimates  takes  into  account  the  so-called  Evergreen  Clause  of  the  Benefit  Fund 
documents,  which  could  result  in  a  higher  retroactive  liability  for  the  active  signatories 
under  the  pre-Act  scenarios.  Inclusion  of  the  estimated  liabilities  from  the  Evergreen 
Clause  would  result  in  higher  savings  as  a  result  of  the  Act  for  those  signatories  affected 
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Mr.  Pickle.  Well,  Mrs.  Lanzendorfer,  I  am  talking  now  to  North 
American,  which  is  a — comparatively  speaking,  a  large  company. 
You  have  a  small  operation,  trucking  type  company.  You  have  re- 
ferred to  your  payment  of  a  withdrawal  premium  by  your  company 
when  you  terminated  their  contract  in  1987. 

Ms.  Lanzendorfer.  Yes. 

Mr.  Pickle.  Do  you  know  what  this  withdrawal  premium  actu- 
ally covered? 

Ms.  Lanzendorfer.  No.  What  I  know — and  the  funds  sent  us  a 
demand  letter,  and  it  was  to  cover  our  withdrawing  from  the  1974 
pension  plan.  And  at  the  time  that  is  all  that  we  contractual 
thought  of. 

Most  lawyers  at  the  time  that  read  the  contracts  would  advise 
you  that  that  was  what  you  were  going  to  have  to  pay  into. 

Mr.  Pickle.  Do  you  know  whetner  any  of  the  amount  of  money 
that  was  paid  in  as  a  withdrawal  of  liability  would  be  given  a  cred- 
it applied  to  your  total  cost? 

Do  you  know  whether  that  has  been  discussed  with  you  at  all? 

Ms.  Lanzendorfer.  No.  I  am  sorry.  Others  here  may  be  able  to 
answer  that.  The  lawyers  know  more  about  the  multiemployer  pen- 
sion plans. 

Mr.  Pickle.  Your  statement  clearly  says  your  company  would  go 
broke. 

Ms.  Lanzendorfer.  Oh,  definitely.  Yes. 

Mr.  Pickle.  No  question  about  it.  Earlier  witnesses  stated  that 
they  doubted  that  any  company  would  go  bankrupt  because  of  this. 

It  was  also  disturbing  to  hear  them  say,  even  if  it  was,  they 
would  not  want  to  make  any  changes  in  the  law  because  it  was  still 
the  best 

Ms.  Lanzendorfer.  I  was  extremely  disturbed  when  I  heard 
that. 

Mr.  Pickle.  Let  me  yield  now  to  Mr.  Payne.  I  have  some  more 
questions,  but  let  me  yield  to  Mr.  Payne  for  a  time. 

Mr.  Payne.  Thank  you  very  much,  Mr.  Chairman.  And  I  think 
you  covered  most  of  the  issues  I  had  intended  to  ask  about.  I  would 
like  to  thank  all  of  these  witnesses  who  have  come  here  today  and 
have  provided  this  testimony. 

It  is  my  understanding,  Mr.  Chairman,  that  when  this  bill  was 
passed  that  we  in  the  House  of  Representatives  did  not  have  a 
chance  to  have  a  hearing  such  as  this  and  this  is  the  first  time  we 
have  received  this  information. 

Mr.  Pickle.  There  was  such  an  outcry  at  the  time  because  we 
had  no  hearings.  The  question  was  would  we  hold  up  the  energy 
bill  or  go  ahead  and  pass  it  with  this  amendment,  that  was  done 
but  with  the  understanding  we  would  have  a  hearing.  And  that  is 
what  we  are  doing  today. 

Mr.  Payne.  It  seems  to  me  this  information  we  have  learned 
today  is  information  that  this  committee  needs  to  take  into  consid- 
eration perhaps  for  the  first  time  as  it  relates  to  a  fair  and  equi- 
table way  to  fund  the  Coal  Act. 

I  think  all  of  us  agree  that  the  medical  provisions  and  the  medi- 
cal benefits  for  retired  coal  miners  certainly  needs  to  be  paid;  and 
there  is  no  question  about  that.  It  is  just  that  the  way  that  that 
is  being  stipulated  in  this  act  is  one  that  is  going  to  produce  a  lot 
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of  dislocation,  which  I  think  was  really  unintended  when  the  act 
was  written,  and  that  we  do  have  some  responsibility  to  make  cor- 
rections. 

I  think  we  have  learned  today  maybe  some  new  information,  and 
that  is  that  the  projections  in  terms  of  the  cost  of  providing  these 
benefits  will  be  less  than  were  anticipated;  and,  consequently,  we 
have  some — an  opportunity  to  explore  some  options  that  were  not 
explored  last  year. 

It  seems  to  me  that  some  moratorium,  in  order  to  fully  evaluate 
and  explore  this,  is  in  order.  And  I  would  hope  that  we  might  be 
able  to  take  that  into  consideration  and  to  do  that  at  an  early  time, 
because  this  is — the  resolution  of  this  is  eminent. 

I  want  to  thank  you;  and,  Mr.  Cogar,  I  want  to  thank  you  in  par- 
ticular for  information  you  provided  to  me  and  my  office  and  your 
sister  organization,  IMF  organization.  And  I  am  very  concerned 
about  the  impact  this  act  will  have  on  your  company  and  IMF.  And 
I  am  very  committed  to — and  hopeful  we  will  be  able  to  work  some- 
thing out  to  the  satisfaction  of  all  the  parties  who  are  involved  in 
this. 

Thank  you  very  much. 

And  thank  j'ou,  Mr.  Chairman. 

Mr.  Pickle.  Thank  you,  Mr.  Payne. 

Many  of  you  individuals  out  here  today  have  proposed  an  exemp- 
tion for  small  coal  companies  from  the  premiums  or,  in  the  alter- 
native, an  exemption  for  all  reachback  companies. 

Now,  how  would  you  propose  to  make  up  any  financing  shortfall 
that  may  result  from  either  of  the  two  proposed  exemptions? 

Suppose  you  did  get  an  exemption  or  your  premiums  were  not 
enough,  how  would  you  make  up  a  shortfall  in  the  event  there  was 
a  shortfall? 

Mr.  Miercort.  Mr.  Chairman,  we  believe  that  the  reduced  cost 
that  the  funds  are  experiencing  right  now  allow  us  to  say  that  the 
shortfall  does  not  have  to  be  picked  up  by  anybody.  The  BCOA 
companies  would  be  contributing  approximately  $110  million  with 
the  reachback  companies  out.  You  would  have  the  $70  million  com- 
ing in  per  year  from  the  interest  on  AML  Fund  or  from  the  excess 
pension  fund.  And  that  alone  would  be  more  than  enough  to  cover 
the  anticipated  cost  of  the  fund. 

Let  me  make  a  very  strong  point:  It  is  $110  million  per  year  that 
the  BCOA  companies  would  be  contributing.  That  is  substantially 
less  than  they  were  contributing  for  the  same  funds  in  the  1984 
agreement  and  even  in  the  most  recent  1988  agreement.  So  they 
still  would  have  what  I  characterize  as  a  "windfall."  They  are  pay- 
ing less  than  they  would  have  done  before,  and  it  is  a  win/win  situ- 
ation for  everybody. 

Mr.  Pickle.  I  suppose  the  biggest  difficulty  we  have  had  is  that, 
year  after  year,  the  unions  have  campaigned  hard  and  negotiated 
for  a  new  contract  for  retiree  health,  and  they  have  generally  been 
successful. 

The  problem  has  been  that  they  have  not  prefunded  those  bene- 
fits over  the  years;  and  as  the  number  of  workers  got  less  and  less 
over  the  years,  the  companies  have  decided  just  to  abdicate  their 
responsibility;  and  we  are  in  a  situation  now  where  there  are  not 
enough  companies  and  active  participants  in  there  to  pay  it. 
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It  bothers  me,  though,  that  the  number  of  employees  in  this  in- 
dustry have  been  going  down  and  down.  I  presume  it  is  because  of 
the  advances  and  improvements  of  foreign  companies  like  Consoli- 
dated and,  I  guess,  Peabody.  They  have  literally  driven  some  of  our 
domestic  companies  out  of  business. 

Now,  if  the  shift  is  made  from  payment — from  the  big  foreign 
companies  to  the  small  companies  over  here,  does  that  mean  that 
these  two  foreign  companies  would  be  paying  less  in  premiums  or 
they  would  just  be  paying  the  same  amount  and  not  being  respon- 
sible for  the  other  back  payments  that  are  owed? 

Do  you  know  what  their  payments  would  be? 

Mr.  Miercort.  I  can  tell  you  what  the  Dewey  Ballantine  study 
estimated  that  their  reduction  in  premiums  would  be,  yes,  sir.  I 
think — based  on  the  total  numbers,  we  think  it  is  probably  pretty 
accurate. 

Mr.  Pickle.  What  are  they? 

Mr.  Miercort.  Based  on  their  evaluation,  Peabody  would  save 
approximately  $22.4  million  per  year  in  premiums,  Consol  about 
$11.3  million  per  year  in  premiums. 

The  largest  nine  companies  in  the  BCOA  would  be  saving  ap- 
proximately $100  million  per  year  in  premiums. 

Mr.  Pickle.  Well,  that  is  quite  a  savings. 

Mr.  Miercort.  Yes,  sir. 

Mr.  Pickle.  As  a  relatively  small  company,  for  purposes  of  ex- 
empting the  small  coal  producer,  could  you  propose  a  general  defi- 
nition of  what  type  of  company  would  qualify  as  a  small  producer? 
Can  you  give  me  a  definition? 

Mr.  Miercort.  Well,  my — I  would  be  supporting  not  just  a  small 
exception,  because  I  think  that  is  difficult.  I  think  that  if  you  had 
a  complete  reachback  exemption,  that  takes  care  of  all  the  small 
producers  as  well  as  producers  such  as  ours  who  have  had  no  con- 
tractual liability  until  it  was  imposed  on  them  by  this  act. 

Mr.  Pickle.  Well,  you  companies  were  brought  into  the  union 
agreement,  that  is  even  though  one  of  you  was  for  6  months  and 
another  was  for  only  a  short  period  of  time. 

At  the  time  when  you  went  into  it,  was  it  made  clear  from  the 
terms  of  the  contracts  to  which  you  were  a  party  how  the  retiree 
health  benefits  for  miners  and  their  dependents  would  be  financed 
in  the  case  of  termination  of  a  contract  by  any  one  of  the  partici- 
pating employers?  Was  that  ever  made  clear  to  you? 

Mr.  Faltis.  No,  that  was  not.  But  I  was  generally  familiar  with 
the  contract  that  I  was  assuming  by  buying  the  coal  mine,  and  that 
was  that — in  fact,  I  even  wrote  the  trustees  when  the  mine  closed 
down.  They  advised  me  that  the  fund  was  taking  over  the  liability 
because  that  was  the  tradition  and  that  was  the  custom.  The  com- 
pany that  owned  the  mine  would  have,  but  if  it  had  had  any  more 
liabilities,  it  would  have  been  bankrupt. 

Basically,  we  invested  12 — we  lost  $12  million  in  that  particular 
enterprise.  Never  made  a  penny.  We  extended  the  time  that  those 
employees  worked  at  the  mine  by  6  months.  The  6  months  we  tried 
to  turn  it  into  a  profitable  operation,  and  we  just  had  to  give  up 
because  it  would  have  bankrupted  our  entire  company.  The  fund 
took  the  miners  back  realizing  there  were  not  the  resources  there 
to  fund  this. 
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Now,  over  a  long  period  of  time,  our  company  has  managed  to 
pull  ourselves  up  by  the  bootstrap  and  build  a  successful  company 
employing  600  miners,  and  we  pay  good  wages — and  I  have  a  cou- 
ple behind  me  here — and  good  benefits.  And  they  are  the  right 
kinds  of  benefits  and  the  right  kinds  of  wages.  And  we  would  be 
putting  those  people  in  jeopardy  if  we  are  forced  to  pay  this 
reachback,  maybe  not  this  year,  but  in  time.  Just  the  same  as  the 
BCOA  argued  that  you  are  putting  the  funds  in  jeopardy  by  impos- 
ing this  reachback,  you  are  putting  a  lot  of  good  hard  working  peo- 
ple in  jeopardy  as  well.  There  needs  to  be  some  equity  in  this  whole 
debate. 

Mr.  Pickle.  When  we  passed  the  legislation  last  year,  we  made 
the  prophecy  a  lot  of  the  small  companies  would  now  be  asked  to 
pay  for  this,  and  we  did  not  know  who  they  were  or  to  what  extent 
they  were  involved.  That  search  is  now  under  way  by  the  adminis- 
tration, to  find  out  who  would  be  covered.  We  have  already  found 
from  your  testimony  that  several  of  your  companies  out  here  are 
involved. 

Would  you  all  make  a  guess  for  me  how  many  companies  would 
be  brought  into  this  request  for  meeting  these  premium  payments? 
How  many,  do  you  think,  are  companies  out  there? 

Mr.  Weinzierl.  I  would  believe  that  there  are  in  excess  of  100 
small  companies,  just  judging  by  the  experience  in  our  small  coun- 
ty in  Pennsylvania. 

I  know  of  at  least  six  family  owned  companies  that  have  not  been 
signatory  for  many  years  that  will  be  drawn  into  this.  If  our  county 
is  representative,  it  tells  me  there  may  be  hundreds  out  there. 

Mr.  Pickle.  Are  you  all  at  the  panel  generally  in  agreement  with 
that  statement? 

Mr.  Faltis.  Yes,  it  is. 

Mr.  Pickle.  I  want  to  leave  the  record  open  for  any  member  of 
this  committee  to  submit  questions  for  answering  to  you  other  com- 
panies and  for  the  administration  and  also  ask  the  record  to  be 
kept  open  for  any  company  to  submit  a  statement  to  us  that  might 
be  affected.  I  want  to  get  the  record  as  complete  as  we  can. 

I  can't  tell  you  what  we  will  do  on  this  because  the  purpose  of 
this  meeting  today  was  to  conduct  a  hearing  in  order  to  have  you 
in  and  on  the  record,  with  the  facts  and  figures  about  how  compa- 
nies are  affected;  and  that  is  what  our  purpose  has  been  today. 

If  any  of  you  have  additional  statements  you  want  to  make,  I 
would  be  glad  to  receive  them. 

I  see  Mr.  Weinzierl  wants  to  make  a  statement  now. 

Mr.  Weinzierl.  Yes.  I  would  like  to  address  the  question  that 
you  posed  to  Mr.  Miercort  about  a  definition  of  a  small  company. 

Mr.  Pickle.  Yes. 

Mr.  Weinzierl.  I  think  any  coal  company  who  has  fewer  than  25 
employees  is  a  small  coal  company,  or  any  coal  company  with  reve- 
nues of  less  than  $2  million  a  year  is  a  small  coal  company  by  any 
definition. 

Mr.  Pickle.  I  noticed  that  was  your  statement  earlier,  and  I  am 
glad  to  have  you  repeat  it.  I  don't  know  what  the  definition  would 
be,  but  we  would  need  to  try  to  establish  that. 

I  will  say  once  more  that  each  of  your  statements  will  be  submit- 
ted to  the  administration  and  the  various  departments  for  some  re- 
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sponse.  The  response  today  was  not  very  encouraging.  They  do  not 
want  to  open  this  up  in  any  respect.  I  think  the  problem  is  bigger 
than  just  the  benefits  for  the  coal  miners.  This  is  a  national  issue 
that  is  going  to  get  more  frustrating  and  more  painful  to  settle  if 
we  don't  try  to  reach  some  kind  of  better  solution  for  it.  I  am  hop- 
ing we  will  be  able  to  do  that,  but  I  am  not  sure  how  we  will  pro- 
ceed. 

I  do  appreciate  the  testimony  of  each  of  you  people  that  came 
here  today;  and  if  you  have  any  additional  statements  for  the 
record,  we  would  be  glad  to  receive  them. 

Mr.  Payne  do  you  have  any  other  questions? 

Mr.  Payne.  No,  sir. 

Mr.  Pickle.  Well,  again,  I  want  to  thank  you  again  for  your  tes- 
timony. It  has  been  very  helpful,  and  we  are  glad  to  have  it  in  the 
record. 

The  committee  will  now  stand  adjourned. 

[Whereupon,  at  3:50  p.m.,  the  hearing  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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WRITTEN  STATEMENT  OP 

MICHAEL  D.  GLASS 

SUBMITTED  TO  THE  HOUSE  WAYS  AND  MEANS  COMMITTEE 

ON  BEHALF  OF 

BARRICK  GOLD  EXPLORATION  INCORPORATED 

September  9,  1993 

I  am  submitting  this  written  statement  on  behalf  of  Barrick 
Gold  Exploration  Incorporated  ("Barrick"),  formerly  known  as 
Muskinam  Mining,  Inc.,  for  inclusion  in  the  printed  record  of  the 
public  record  of  the  public  hearing  concerning  the  Coal  Industry 
Retiree  Health  Benefit  Act  of  1992,  P.L. ,  102-486,  26  U.S.C. 
Section  9701  efe  seq.  ("Coal  Act") . 

As  set  forth  more  fully  herein,  the  Coal  Act  should  be  amended 
to  provide  employers,  such  as  Barrick,  with  a  refund,  offset,  or 
credit  for  their  payments  of  contractual  withdrawal  liability  under 
the  National  Bituminous  Coal  Wage  Agreement  of  1988  ("1988  NBCWA") , 
and  their  payments  of  "transition  rule"  contributions  under  Section 
9704  (i)  of  the  Act,  since  the  denial  of  such  refunds,  offsets,  or 
credits  does  not  achieve  any  legitimate  legislative  objectives  and, 
instead,  is  a  wholly  arbitrary  penalty. 

I.  Factual  Background 

The  Coal  Act's  impact  on  employers  such  as  Barrick  is 
particularly  harsh  and  irrational.  To  fully  appreciate  this 
impact,  however,  it  is  necessary  to  understand  the  relationship 
between  the  Coal  Act  and  the  factual  circumstances  which  make 
employers  such  as  Barrick  unique. 

A.  Barrick 

Barrick  is  an  Ohio  corporation  headquartered  in  Crown  City, 
Ohio.  Barrick  is  a  former  operator  of  bituminous  coal  mines  where 
the  hourly  employees  were  represented  by  the  United  Mine  Workers  of 
America  ( "UMWA" ) . 

Barrick  operated  its  mines  under  several  National  Bituminous 
Coal  Wage  Agreements  ("NBCWAs")  negotiated  by  the  UMWA  and  the 
Bituminous  Coal  Operators'  Association,  Inc.  Barrick' s  first  coal 
mine  opened  in  1975  and  the  first  NBCWA  it  signed  was  the  1974 
NBCWA.  Most  recently,  Barrick  was  bound  by  the  1988  NBCWA; 
however,  Barrick  permanently  ceased  covered  operations  in  October, 
1988. 

B.   NBCWA  Obligations 

The  NBCWAs  since  1978  contractually  obligated  signatories  to 
maintain  "Individual  Employer  Plans"  which,  among  other  things, 
provided  health  benefits  to  their  own  Retirees;  however,  for 
employers  that  permanently  ceased  operating  during  the  term  of  the 
1988  NBCWA,  such  as  Barrick,  this  obligation  was  to  end  when  the 
1988  NBCWA  expired  at  11:59  p.m.  on  February  1,  1993.  Thereafter, 
their  Retirees  were  to  receive  health  benefits  from  the  1974 
Benefit  Plan.  See  e.g. .  In  Re;  Chateaugay  Corporation.  945  F.2d 
(2d  Cir.  1991),  Cert,  denied.  112  S.Ct.  1167  (1992). 

The  NBCWAs  also  contractually  required  signatories  to 
contribute  to  the  1950  and  1974  Benefit  Plans.  The  contributions 
were  based  on  the  hours  worked  by  their  classified  employees,  the 
tons  of  bituminous  coal  produced  by  their  classified  employees,  and 
under  certain  circumstances,  the  tons  of  coals  they  procured  or 
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acquired  from  other  producers.1  Therefore,  when  an  employer 
permanently  ceased  operating,  it  permanently  ceased  having  an 
obligation  to  contribute  to  those  Plans,  a  point  which  was 
specifically  determined  as  to  Barrick  in  Connors  v.  Barrick  Gold 
Exploration.  Incorporated.  745  F.Supp.  747  (D.D.C.  1990),  aff 'd. 
946  F.2d  1564  (D.C.  Cir.  1991). 

The  1988  NBCWA  significantly  altered  the  aforesaid 
arrangement.  For  the  first  time,  the  NBCWA  required  an  employer 
that  permanently  ceased  to  have  an  obligation  to  contribute  to  the 
1950  and  1974  Plans  to  make  an  additional,  lump  sum  payment  to  each 
Plan.2  These  lump  sum  payments  known  as  "contractual  withdrawal 
liability"  payments,  were  patterned  after  the  withdrawal  liability 
payments  required  by  the  Multiemployer  Pension  Plan  Amendments  Act 
of  1980  ("MPPAA"),  29  U.S.C.  Section  1381  et  seq. 

Barrick  paid  a  substantial  amount  in  contractual  withdrawal 
liability,  despite  operating  a  mere  nine  months  under  the  1988 
NBCWA.  Specifically,  Barrick  paid  an  additional  $3,284,042.84  to 
the  1950  and  1974  Benefit  Plan. 

C.   The  Coal  Act's  Impact 

The  Coal  Act  has  a  uniquely  harsh  impact  on  employers  such  as 
Barrick  to  the  extent  it  denies  them  a  refund,  offset,  or  credit 
for  their  payments  of  contractual  withdrawal  liability  and 
"transition  rule"  contributions.  This  impact  is  illustrated  below. 

1.  Contractual  Withdrawal  Liability 

The  Coal  Act  imposes  financial  burdens  on  thousands  of  former 
and  current  NBCWA  signatories.  Relatively  few  of  those  employers, 
however,  are  subjected  to  the  dual  burden  of  paying  both 
contractual  withdrawal  liability  and  the  financial  obligations 
imposed  by  the  Coal  Act.  Of  the  approximately  5,600  employers  that 
have  been  identified  with  beneficiaries  in  the  1950  and/or  1974 
Plans,  and  the  933  employers  that  have  been  identified  as  1988 
Agreement  operators  under  the  Coal  Act,  only  25  have  paid 
contractual  withdrawal  liability.  Further,  the  Coal  Act  expressly 
released  many  1988  NBCWA  signatories  from  any  obligation  to  pay  the 
same  contractual  withdrawal  liability.  Those  1988  NBCWA 
signatories  that  were  still  operating  on  February  1,  1993,  when  the 
1950  and  1974  Benefit  Plans  were  merged  into  the  Combined  Fund, 
should  have  permanently  ceased  to  have  an  obligation  to  contribute 
to  those  Plans  and  thereby  incurred  contractual  withdrawal 
liability  under  the  1988  NBCWA;  however,  the  Coal  Act  expressly 
released  them  from  that  obligation  by  providing  that  the  merger 
"shall  not  be  treated  as  an  employer  withdrawal  for  purposes  of  any 
1988  Coal  Wage  Agreement."  See  26  U.S.C.  Section  9702(a)(2). 

Thus,  while  Barrick  must  pay  both  contractual  withdrawal 
liability  and  the  obligations  imposed  by  the  Coal  Act,  countless 
other  employers  never  were  exposed  to  contractual  withdrawal 
liability,  or  were  released  from  that  obligation  by  the  Act  itself. 

2.  "Transition  Rule"  Contributions 

The  Coal  Act  contemplates  that  the  Combined  Fund's 
beneficiaries  will  be  allotted  to  "assigned  operators"  by  October 


Although  Barrick  paid  $5,132,230.50  in  contributions  to  the 
1950  and  1974  Benefit  Plans  for  hours  worked  and  tons  of  coal 
produced  or  acquired,  no  retiree  under  said  Plans  ever  worked  for 
Barrick. 

2  The  payment  was  to  be  the  product  of  the  total  number  of 
hours  worked  by  the  employer's  classified  employees  during  the  60 
months  preceding  the  date  of  withdrawal,  multiplied  by  the 
contribution  rate  in  effect  at  the  time  of  the  withdrawal. 
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1,  1993,  and  that  those  operators  will  pay  annual  premiums  to 
fully  compensate  the  Combined  Fund  for  ail  of  the  administrative 
and  benefit  costs  it  incurs  after  February  1,  1993.  Specifically, 
the  assigned  operators  will  pay  an  annual  premium  for  the  plan 
years  beginning  October  1,  1993  and  each  October  1  thereafter,  as 
well  as  a  retroactive  annual  premium  for  the  initial  eight  month 
plan  year  of  February  1,  1993  through  September  30,  1993.  See  26 
U.S.C.  Sections  9703(g)(1)  and  (i) (3)  9704,  and  9706. 

Congress  supplemented  this  scheme  with  a  transitional  scheme. 
Congress  required  all  1988  NBCWA  operators  to  front  the  Combined 
Fund's  costs  for  the  initial  plan  year  (February  1,  1993  through 
September  30,  1993),  i.e. .  to  pay  the  Combined  Fund's  costs  until 
the  "assigned  operators"  could  be  identified  and  annual  premiums, 
including  the  retroactive  annual  premium  for  the  initial  plan  year, 
could  be  assessed.   See  26  U.S.C.  Section  9704 (i) (1) (A) . 

To  avoid  overpayments  by  1988  NBCWA  operators,  Congress 
established  a  refund  arrangement.  Specifically,  1988  NBCWA 
operators  that  have  beneficiaries  in  the  Combined  Fund  (and 
therefore  become  "assigned  operators"  and  are  assessed  annual 
premiums)  may  credit  their  "transitional  rule"  payments  against 
their  superseding  obligations  to  pay  annual  premiums  (including, 
but  not  limited  to,  their  retroactive  annual  premium) .  See  26 
U.S.C.  Section  9704 (i) (1) (D) (i) . 

Nevertheless,  Barrick  and  certain  other  1988  NBCWA  signatories 
will  not  receive  a  similar  refund  of  their  "transition  rule" 
contributions.  Employers  that  do  not  have  any  beneficiaries  in  the 
Combined  Fund,  such  as  Barrick,  will  not  be  assessed  any  annual 
premiums.  Therefore,  since  crediting  "transition  rule" 
contributions  against  annual  premiums  is  the  only  means  of 
recovering  one's  "transition  rule"  contributions,  employers  such  as 
Barrick  will  be  deprived  of  a  refund,  credit,  or  offset  for  their 
payments . 

The  denial  of  a  refund,  credit,  or  offset  for  these  employers' 
"transition  rule"  contributions  will  result  in  an  overpayment  to 
the  Combined  Fund.  The  retroactive  annual  premiums  to  be  paid  by 
assigned  operators  (including  the  credits  given  to  1988  agreement 
operators  that  made  "transition  rule"  contributions)  will  fully 
compensate  the  Combined  Fund  for  all  of  its  costs  during  the 
initial  plan  year.  Thus,  once  the  retroactive  premiums  are 
assessed,  the  "transition  rule"  contributions  of  1988  NBCWA 
signatories  that  have  no  beneficiaries  necessarily  will  constitute 
a  payment  over  and  above  that  needed  to  fully  reimburse  the 
Combined  Fund  for  its  initial  plan  year  costs. 

Moreover,  this  overpayment  will  become  a  windfall  for  the 
employers  that  do  have  beneficiaries  in  the  Combined  Fund.  Under 
Section  9704(e)(3)  of  the  Coal  Act,  surpluses,  such  as  that 
resulting  from  these  overpayments,  will  be  used  to  reduce  the 
assigned  operators'  annual  premiums. 

II.  There  is  no  rational  justification  for 
denying  a  refund,  offset,  or  credit  to 
employers,  such  as  Barrick,  for  their 
payments  of  contractual  withdrawal 
liability  and  "transition  rule" 
contributions  ♦ 

A.   Contractual  Withdrawal  Liability 

No  legitimate  legislative  objective  is  rationally  furthered  by 
the  Coal  Act's  patently  unfair  denial  of  a  refund,  credit,  or 
offset  for  payment  of  contractual  withdrawal  liability.  First,  the 
Coal  Act  does  not  depend  on  payments  of  contractual  withdrawal  to 
achieve  its  objectives  since  it  contains  a  wholly  separate  means 
for  funding  the  benefits  to  be  provided.  Second,  a  refund,  offset, 
or  credit  for  payments  of  contractual  withdrawal  liability  would 
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not  interfere  with  the  Coal  Act's  provision  and  protection  of 
benefits  since  the  Trustees  of  the  Combined  Fund  easily  can  recover 
the  refunds,  offsets,  or  credits  from  all  contributing  employers 
under  the  Coal  Act's  present  funding  scheme.5  Third,  it  is  wholly 
irrational  to  deny  a  refund,  offset,  or  credit  for  the  payment  of 
contractual  withdrawal  liability,  but  yet  simultaneously  exempt 
hundreds  of  other  employers  from  the  obligation  to  make  such 
payments  based  solely  on  the  fortuitous  fact  that  they  still  were 
in  operation  on  February  1,  1993. 

Thus,  the  Coal  Act's  denial  of  a  refund,  offset,  or  credit  for 
payments  of  contractual  withdrawal  liability  cannot  reasonably  be 
characterized  as  anything  other  than  a  grossly  arbitrary  penalty 
for  those  few  who,  like  Barrick,  had  the  misfortune  to  both  become 
bound  by  the  1988  NBCWA  and  cease  operating  prior  to  February  1, 
1993. 

B.   "Transition  Rule"  Contributions 

Congress  rationally  could  reguire  1988  agreement  operators  to, 
in  the  first  instance,  pay  "transition  rule"  contributions. 
Nevertheless,  there  is  no  rational  justification  for  later  denying 
those  employers  without  any  beneficiaries  in  the  Combined  Fund, 
such  as  Barrick,  a  refund,  offset,  or  credit  for  their 
contributions  since  doing  so  simply  generates  an  arbitrary 
overpayment  to  the  Combined  Fund. 

First,  the  retention  of  such  an  overpayment  is  contrary  to  the 
Coal  Act's  stated  legislative  objectives.  The  Senate's  Conference 
Report  concerning  the  Coal  Act  show  that  Congress  sought  to  avoid 
any  overpayments  by  1988  agreement  operators: 

During  this  [interim]  period  the  1988  NBCWA 
signatory  will  pay  all  of  the  Combined  Fund's 
costs.  Amounts  will  be  paid  based  on  the 
percentage  of  the  total  of  each  company's 
contributions  to  the  UMWA  1950  and  1974 
Benefit  Plans  made  during  the  term  of  the  1988 
Agreement.  The  statute  makes  provision  for 
adjustments  during  the  following  plan  year 
should  a  company  under-pay  or  over-pay  its 
actual  obligations  during  this  eight  month 
period.   (Emphasis  added.) 

138  Cong.  Rec.  Senate  S. 17605  (daily  ed.  Oct.  8,  1992.)  Therefore, 
since  employers  such  as  Barrick  ultimately  have  no  "actual 
obligations  during  this  eight  month  period,"  i.e. .  will  not  be 
assigned  a  retroactive  annual  premium  for  that  period,  it  plainly 
follows  that  they  have  overpaid  their  obligations  and  should 
receive  a  corresponding  refund,  credit,  or  offset  for  that 
overpayment . 

Second,  the  denial  of  a  refund,  offset,  or  credit  for  the 
"transition  rule"  contributions  of  employers  such  as  Barrick  is 
wholly  arbitrary.  Congress  rationally  chose  to  provide  a  credit  to 
1988  Agreement  operators  that  are  assessed  retroactive  annual 
premiums  to  avoid  a  double  payment  for  the  same  costs.  The  denial 
of  a  refund  offset,  or  credit  for  Barrick's  "transition  rule" 
contributions,  however,  results  in  a  virtually  identical  double 
payment.  Ultimately,  both  Barrick  and  some  non-1988  agreement 
operators  that  are  assessed  retroactive  annual  premiums  will 
together,  make  a  double  payment  for  the  same  costs.  Therefore, 
given  the  Congressional  determination  that  the  operators  that  are 


For  example,  the  refund,  offset,  or  credit  could  be 
recovered  as  part  of  all  1988  agreement  operators'  deficit 
reduction  contributions,  26  U.S.C.  Section  2604 (i) (1) (b) ,  and/or  as 
part  of  all  assigned  operators'  annual  premiums,  26  U.S.C.  Section 
9704(a) . 
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assigned  beneficiaries  from  the  Combined  Fund  ultimately  should  be 
held  liable  for  all  of  the  Fund's  costs,  there  is  no  legitimate 
reason  not  to  avoid  this  double  payment  and  provide  employers  that 
have  no  beneficiaries  in  the  Combined  Fund,  such  as  Barrick,  with 
a  refund,  offset,  or  credit  for  their  "transitional  rule" 
contributions.  Thus,  as  with  payments  of  contractual  withdrawal 
liability,  the  denial  of  a  refund,  offset,  or  credit  for  the 
payments  of  transition  rule  contributions  by  employers  such  as 
Barrick  cannot  reasonably  be  characterized  as  anything  other  than 
a  grossly  arbitrary  penalty  for  those  employers  who,  like  Barrick, 
have  no  beneficiaries  in  the  Combined  Fund. 

IV.   Conclusion 

The  Coal  Act  must  be  amended  to  remedy  its  harsh  and  unfair 
impact  on  unique  employers  such  as  Barrick.  First,  the  Coal  Act 
must  be  amended  to  provide  them  with  a  refund,  offset,  or  credit 
for  their  payments  of  contractual  withdrawal  liability.  This 
amendment  is  needed  to  equalize  them  with  the  thousands  of 
employers  that  have  not  paid  contractual  withdrawal  liability,  or 
have  been  exempted  from  that  obligation  by  the  Act  itself.  Second, 
the  Coal  Act  must  be  amended  to  provide  them  with  a  refund,  offset, 
or  credit.  Simply  put,  the  Coal  Act  must  be  amended  in  these 
respects  to  avoid  the  grossly  unfair  and  harsh  impacts  which  it 
presently  has  on  certain  unique  employers  such  as  Barrick. 
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STATEMENT  OF 

CANTERBURY  COAL  COMPANY 

AVONMORE,  PA 


A.  INTRODUCTION 

Canterbury  Coal  Company  ("Canterbury")  strongly  believes  that  the  retroactive 
assessment  of  retiree  health  benefits  enacted  as  part  of  the  Coal  Industry  Retiree  Health 
Benefit  Act  of  1992  ("the  Coal  Act")  is  an  unwarranted  and  inequitable  intrusion  into  the 
highly-competitive  bituminous  coal  market.   Other  statements  before  this  Committee  will 
detail  the  gross  inequities  of  this  legislation.   Bestowing  a  $130  million  annual  windfall  on  the 
coal  companies  that  are  members  of  the  Bituminous  Coal  Operators  Association  ("BCOA") 
can  hardly  be  called  fair,  particularly  when  the  actual  costs  necessary  to  provide  health 
insurance  benefits  to  retirees  in  the  coal  industry  are  dramatically  below  the  projections  that 
spawned  this  legislation.   While  the  reachback  provisions  of  the  Coal  Act  will  benefit  the 
large  foreign-owned  coal  producers,  who  negotiated  themselves  into  the  current  funding 
crisis,  the  legislation  will  immediately  force  several  small  to  mid-size  coal  companies  into 
bankruptcy. 

Canterbury  does  not  intend  to  expound  on  these  arguments.   Others  testifying  and 
presenting  written  statements  will  review  these  issues  in  greater  detail.   What  Canterbury 
intends  to  demonstrate  is  the  impact  that  this  legislation  will  have  on  a  medium-sized, 
privately-owned  company  that  competes  on  a  day-to-day  basis  with  the  "big  boys"  of  the 
BCOA  who  are  the  direct  beneficiaries  of  the  reachback  provision. 

B.  CANTERBURY  COAL  COMPANY  -  PRE-1989 

Canterbury  began  mining  coal  in  the  early  1960's.   Prior  to  1989,  it  was  owned  by  a 
succession  of  large,  foreign-owned  energy  corporations.   Those  owners  included  Elf 
Aquitaine  of  France  and  Canada  Development  Corporation  ("CDC").    In  September,  1988, 
CDC  was  acquired  by  Nova  Corp.  of  Alberta,  Canada.    Along  with  CDC's  vast  Canadian  oil 
and  natural  gas  reserves,  Nova  acquired  Canterbury  and  its  surface  mining  sister  company,  K 
&  J  Coal  Company.   Canterbury  and  K  &  J  were  always  the  step-children  of  the  foreign- 
owned  conglomerates.    As  early  as  the  late  1970's,  efforts  were  made  to  sell  Canterbury  and 
K  &  J.   Those  efforts  were  unavailing. 

Canterbury  had  been  a  member  of  the  BCOA  through  the  1978  National  Bituminous 
Coal  Wage  Agreement  ("NBCWA").    In  1981,  Canterbury  withdrew  from  the  BCOA,  but 
signed  a  "me-too"  agreement.   Shortly  before  the  1981  NBCWA  expired  on  September  30, 
1984,  Canterbury  lost  a  long-term  contract  with  its  major  customer,  the  Keystone  Power 
Plant.    This  forced  Canterbury  to  sell  its  coal  on  the  "spot  market"  and  caused  Canterbury  to 
re-evaluate  its  position  in  its  upcoming  negotiations  with  the  United  Mine  Workers  of 
America  ("UMWA")  dramatically. 

Thus,  when  negotiations  for  the  1984  NBCWA  began,  Canterbury  chose  to  attempt  to 
bargain  a  new  agreement  with  the  UMWA  that  would  enable  Canterbury  to  remain 
competitive  in  the  bituminous  coal  market.    After  19  negotiating  sessions  over  a  ten-month 
period,  however,  Canterbury  and  the  UMWA  were  unable  to  reach  a  new  labor  agreement. 
Faced  with  mounting  losses,  Canterbury  implemented  its  last,  best  and  final  offer.    There 
ensued  a  lengthy  and  bitter  strike  which  was  settled  in  January  1989.     In  early  1989, 
Canterbury  lawfully  withdrew  its  recognition  of  the  UMWA  as  the  collective  bargaining 
representative  of  its  employees. 

C.  CANTERBURY  -  POST- 1989 

In  February,  1988  George  Desko  was  hired  as  President  of  Canterbury.    In  March 
1989,  George  Desko  and  his  wife  Janet  purchased  the  assets  of  Canterbury  from  Nova. 
Canterbury  is  now  a  Subchapter  S  corporation  wholly-owned  by  George  and  Janet  Desko. 
The  Deskos  are  both  natives  of  Western  Pennsylvania.   They  have  invested  significant 
financial  and  personal  capital  into  Canterbury.   The  remarkable  turnaround  of  the  Company 
since  being  purchased  by  the  Deskos  is  truly  an  American  success  story. 

In  1984,  the  last  full  year  of  production  at  Canterbury  before  the  UMWA  strike, 
Canterbury  employees  mined  2.57  tons  of  coal  per  man  hour  and  the  Company  shiDDed 
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565,845  tons  of  coal.    By  comparison,  in  1992,  approximately  the  same  number  of 
employees  mined  an  average  of  4.95  tons  of  coal  per  man  hour  and  the  Company  shipped 
1.37  million  tons  of  coal.    Canterbury  managed  this  dramatic  increase  in  productivity  without 
the  technological  advantages  of  the  long  wall  mining  process  utilized  by  so  many  of  the 
BCOA  companies  with  whom  it  competes. 

In  addition  to  being  more  productive,  the  Canterbury  mines  are  much  safer.    The 
accident  incident  rates  for  Canterbury  in  1983  and  1984  were  19.86  and  18.14  respectively.1 
In  1992,  that  accident  incident  rate  on  a  company-wide  basis  was  8.26.   This  compares  to  a 
national  average  of  approximately  12.0.   Canterbury  is  part  of  the  Kiski  Tri-County  Council 
for  the  purpose  of  calculating  safety  records.   Canterbury  accounts  for  approximately  60%  of 
the  man-hours  in  the  Tri-County  Council.   The  Kiski  Tri-County  Council  has  placed  first  in 
safety  records  for  every  year  since  1988  in  its  group  in  Pennsylvania  and,  in  1988  and  1989, 
it  placed  first  nationally. 

Canterbury  currently  employs  149  employees.    In  addition,  three  subcontractors 
employ  a  total  of  60  employees  who  work  at  Canterbury  full-time.    None  of  these  employees 
would  be  employed  at  Canterbury  today  had  Canterbury  continued  on  its  collision  course 
with  bankruptcy  in  1984.   The  employees  are  well-paid.   The  average  annual  income  per 
hourly  employee  at  Canterbury  is  $46,000.   This  employee  enjoys  twelve  days  paid  vacation, 
ten  paid  holidays,  seven  personal  days,  100%  family  health  insurance  coverage,  employee 
life  insurance  equal  to  approximately  $40,000  per  employee  and  a  401k  retirement  plan  with 
employer  contributions  of  3%  of  the  employee's  gross  salary. 

Canterbury  is  also  active  in  the  local  community.  It  supports  youth  athletic  programs, 
local  schools,  volunteer  fire  and  rescue  companies  and  other  special  community  events. 

Canterbury's  payroll  costs,  including  taxes,  are  over  $10  million  per  year. 
Canterbury  generates  approximately  $22  million  annually  into  the  local  economy.    In  addition 
to  the  149  Canterbury  employees  and  60  employees  employed  by  subcontractors,  it  is 
estimated  that  seven  additional  jobs  for  each  Canterbury  job  are  generated  in  related  services 
in  the  local  community.   Canterbury  is  no  longer  the  ugly  step-child  of  a  large,  foreign- 
owned  energy  conglomerate.    Rather,  it  is  a  viable,  meaningful  employer  in  a  part  of 
Western  Pennsylvania  that  has  seen  better  economic  times. 

D.         THE  IMPACT  OF  THE  COAL  ACT  ON  CANTERBURY'S  OPERATIONS 

Canterbury  cannot  tell  this  Committee  that  the  enactment  of  the  Coal  Act  will  put  it  in 
dire  and  immediate  threat  of  bankruptcy.  What  the  Coal  Act  will  do  is  place  Canterbury  at  a 
distinct  economic  disadvantage  with  the  major  BCOA  companies,  and  create  the  potential  for 
a  downward  economic  slide. 

Canterbury's  chief  competitors  include  Consol,  Cyprus  Energy,  Peabody,  U.S.  Steel 
and  Rochester  &  Pittsburgh  Coal  Company.   These  companies  have  a  major  technological 
advantage  over  Canterbury  in  that  they  have  the  capability  to  employ  the  highly-productive 
long  wall  mining  method.   When  faced  with  this  competition,  Canterbury  must  rely  on  the 
creativity  of  its  management  and  the  hard  work  of  its  employees  to  survive  and  prosper. 

Often,  however,  this  is  not  enough.    Each  of  the  above  companies,  except  R  &  P,  has 
recently  taken  orders  from  Canterbury  customers  including  Cleveland  Electric,  New  York 
State  Electric  &  Gas,  Niagra  Mohawk,  Rochester  Gas  &  Electric,  Philadelphia  Electric,  and 
Metropolitan  Edison.   In  addition,  these  BCOA  companies  have  limited  Canterbury's 
contractual  coal  shipments  to  Pennsylvania  Power  &  Light,  and  they  compete  directly  for 
local  business  at  the  Keystone,  Conemaugh  and  Homer  City  Power  Plants. 


The  accident  incident  rate  is  an  industry-wide  standard.   The  rate  is  equal  to  the 
number  of  lost  time  or  restricted  duty  accidents  multiplied  by  200,000  and  divided  by 
the  total  number  of  man  hours  worked. 
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As  discussed  above,  these  large  BCOA  companies,  many  of  whom  are  foreign-owned, 
have  distinct  technological  advantages  over  Canterbury.    George  Desko  was  aware  of  this 
when  he  purchased  Canterbury.    However,  Mr.  Desko  also  made  certain  other  basic 
assumptions  in  1989.    One  of  those  assumptions  was  that  contractual  provisions  of  the 
NBCWA  provided  that  Canterbury's  prior  owners,  and  thus  the  new  owners,  had  no 
contractual  obligation  to  provide  retiree  nealth  insurance  benefits  after  Canterbury  was  no 
longer  covered  by  the  NBCWA.   This  was  true  even  if  Canterbury  remained  in  the  coal 
business.   The  Fourth  Circuit  Court  of  Appeals  established  this  clear  legal  precedent  in  the 
Roval  Coal  case  ^District  29.  IJMWA  v.  IJMWA  1974  Benefit  Plan  and  Trust.  826  F.2d  280 
(4th  Cir.  1987),  cert  denied.  108  S.  Ct.  1111  (1988)). 

Shortly  after  the  Deskos  purchased  Canterbury,  Judge  Ziegler  ruled  in  UMWA  v. 
Nobel.  720  F.  Supp.  1169  (W.D.  Pa.  1989),  aff^.,  902  F.2d  1558  (3d  Cir.  1990)  cerL 
denied  sub  nom..  Ill  S.C.  1102  (1991),  that  the  1972  Benefit  Plan  and  Trust  was  obligated 
to  provide  health  care  benefits  to  retirees  where  the  retirees  last  signatory  employer  was  no 
longer  a  party  to  the  NBCWA.   The  individual  plaintiffs  in  the  Nobel  case  specifically 
included  Canterbury  retirees.   Judge  Ziegler  also  noted  in  his  opinion  that  during  the  1988 
negotiations,  UMWA  negotiators  expressed  skepticism  that  agreed  upon  contribution  rates 
into  the  1974  Benefit  Plan  would  be  sufficient  to  provide  the  required  level  of  benefits.   The 
BCOA  responded  that,  "since  they  were  guaranteeing  the  benefits,  the  UMWA  should  not  be 
concerned  about  the  contribution  rate,  and  that  additional  money  would  be  forthcoming  as 
necessary."   720  F.  Supp.  at  1178.   The  Royal  Coal  and  Nobel  decisions  were  a  logical 
reading  of  the  NBCWA  and  made  common  sense  given  Canterbury's  contributions  over  the 
years  it  was  covered  by  the  NBCWA.    Although  time  constraints  prevented  a  thorough 
calculation,  a  fairly  accurate  estimate  of  the  amount  paid  by  Canterbury  to  the  UMWA  Funds 
to  cover  its  retirees  is  $15  million.   The  obligation  to  continue  providing  retiree  health 
insurance  benefits,  however,  ended  with  the  expiration  of  the  1981  Agreement. 

What  George  Desko  did  not  assume  was  that  Congress  would  overrule  the  Royal  Coal 
and  Noble  cases  and  retroactively  impose  a  substantial  and  ongoing  liability  on  Canterbury 
and  similarly  situated  companies.   The  "additional  money"  that  Judge  Ziegler  found  the 
BCOA  guaranteed  the  1974  Benefit  Fund  in  the  1988  negotiations  will  now  come  in  part 
from  the  "reachback"  companies.   The  Act  not  only  provides  the  BCOA  companies  an  annual 
$130  million  windfall,  as  described  by  former  BCOA  President  Joseph  P.  Brennan  in  a  letter 
to  the  BCOA  membership,  but  also  puts  an  additional  production  cost  on  Canterbury.    It  is 
anticipated  that  Canterbury's  additional  costs  under  the  Coal  Act,  assuming  an  average  cost 
of  $2400  for  each  of  Canterbury's  220  assigned  retirees,  will  be  $528,000.   This  cost,  when 
averaged  over  Canterbury's  total  sales,  will  result  in  an  increased  production  cost  of  $.39  for 
each  ton  of  coal  that  Canterbury  sells.   In  a  highly  competitive  bituminous  coal  market,  this 
seemingly  small  difference  can  mean  the  difference  between  getting  orders  and  not  getting 
orders;  between  a  successful  year  and  a  year  incurring  losses;  and,  over  the  long  haul, 
between  economic  viability  and  financial  disaster.   In  short,  the  Coal  Act  is  a  double 
whammy  for  Canterbury.    It  provides  the  BCOA  companies,  who  negotiated  the  financial 
disaster  that  now  faces  the  UMWA  Benefit  Trusts,  a  massive  windfall  for  costs  that  they  will 
not  have  to  pay.    It  places  an  additional  cost  per  ton  burden  on  Canterbury  and  other 
"reachback"  victims  competing  with  the  BCOA  companies. 

E.         CONCLUSION 

The  fact  that  the  "reachback"  provision  of  the  Coal  Act  creates  a  reverse  "Robin 
Hood"  effect  of  giving  to  the  rich  and  forcing  many  smaller  companies  into  bankruptcy  has 
been  well-chronicled  in  testimony  before  this  Committee.    Beyond  that,  many  small  to 
medium-sized  coal  companies,  such  as  Canterbury,  who  are  locally  owned  and  provide  an 
enormous  economic  benefit  to  the  local  community,  will  be  dramatically  effected  by  the 
reachback  provision.    It  is  difficult  to  believe  that  this  was  one  of  the  intended  results  of  the 
Coal  Act. 
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STATEMENT  OF 

CLEVELAND-CLIFFS  INC 

to  the 

COMMITTEE  ON  WAYS  AND  MEANS 

on 

SECTION  19143  OF  THE  ENERGY  POLICY  ACT  OF  1992 

(Provisions  Relating  to  Health  Benefits  of  Retired  Coal  Miners) 

September  9,  1993 

This  written  statement  for  the  printed  record  of  the  public  hearing  on  Section 
19143  of  the  subject  Act  is  being  submitted  on  behalf  of  Cleveland-Cliffs  Inc  and 
its  consolidated  subsidiaries  ("Cleveland-Cliffs")  by  M.  Thomas  Moore,  who  Is 
Chairman  and  Chief  Executive  Officer  of  Cleveland-Cliffs  Inc. 

Section  19143  affects  Cleveland-CUffs,  an  iron  ore  mining  and  management 
company,  solely  as  a  so-called  "reachback"  company.  Our  exposure  is  brought  about 
by  prior  activities  and  transactions  of  and  related  to  a  subsidiary  which  was 
acquired  by  Cleveland-Cliffs  in  1986  for  its  iron  ore  businesses.  It  is  our  view 
that  all  health  benefit  obligations  of  this  acquired  subsidiary  to  coal  retirees 
and  their  beneficiaries  have  previously  been  fulfilled  and  that  Cleveland-Cliffs 
should  not  retroactively,  and  with  no  knowledge  at  the  time  of  acquisition,  be 
required  by  law  to  pay  reachback  assessments. 

Insufficient  factual  information  regarding  benefit  costs  and  associated 
beneficiaries  prevents  us  from  accurately  calculating  the  exposure  of 
Cleveland-CUffs  to  liability  under  Section  19143,  but  preliminary  calculations 
indicate  that  our  Initial  annual  cost  could  be  one-half  million  dollars  or  more, 
with  escalation  expected  in  future  years.  In  any  case,  due  to  intense  global 
competition  and  downward  pressure  on  iron  ore  prices,  Cleveland -Cliffs  can 
ill-afford  any  coal-related  costs  of  this  type.  We  and  our  domestic  managed 
operations,  with  approximately  3,600  active  employees  and  7,200  of  their 
dependents  1n  our  health  care  program,  are  providing  increasingly  costly  health 
care  coverage  for  more  than  4,300  of  our  own  retirees  and  dependents. 

Not  only  do  we  question  federal  mandates  to  solve  financial  problems  arising 
from  private  contracts,  but  we  believe  that  forcing  prior  signatory  operators  no 
longer  In  the  coal  business  to  subsidize  the  cost  of  benefits  inadequately  funded 
by  signatories  to  subsequent  coal  wage  agreements  sets  a  terrible  legislative 
precedent. 

Prior  to  acquisition  by  Cleveland-Cliffs,  the  aforementioned  company  was 
engaged  through  its  related  entitles  in  the  production  of  bituminous  coal  in 
Kentucky;  and  two  of  Its  subsidiaries  were  formerly  signatories  to  wage  agreements 
with  the  United  Mine  Workers  of  America  (UMWA).  One  subsidiary  ceased  producing 
coal  in  1982  and  the  other  ceased  doing  business  in  1985.  The  latter  never 
produced  coal  for  Its  own  account,  but  only  as  manager  for  others.  Apart  from  our 
other  objections,  we  consider  it  most  unfair  to  retroactively  tax  under  this  new 
statute  a  company  which  had  no  economic  interest  in  the  coal  it  produced. 

These  two  companies  made  no  contractual  promise  to  provide  lifetime  health 
benefits  to  any  UMWA  retiree.  Under  applicable  law  when  they  were  operating,  they 
had  no  obligation  to  provide  health  benefits  to  retirees  beyond  the  term  of  the 
wage  agreement;  and  no  such  obligation  was  contemplated.  As  a  result,  they  did 
not  and  could  not  take  the  cost  of  providing  these  future  health  benefits  into 
account  during  their  operating  years.  Further,  they  have  long  since  ceased 
producing  coal;  and  there  is  no  coal  revenue  to  fund  these  costs  today.  Now, 
Section  19143  imposes  on  Cleveland-CUffs  an  obligation  to  fund  from  iron  ore  and 
other  miscellaneous  revenues  health  benefits  for  life  to  UMWA  retirees  who, 
presumably,  were  last  employed  by  these  companies,  as  well  as  their  widows  and 
dependents.  Even  more  shocking  is  the  requirement  to  provide  funding  of  such 
benefits  for  retirees  who  were  never  employed  by  these  acquired  entities. 

It  is  our  understanding  that  retiree  health  benefit  funds,  established  by 
agreement  of  member  companies  of  the  Bituminous  Coal  Operators  Association 
("BCOA")  and  the  UMWA,  were  solvent  until  1988,  when  a  new  and  dramatically 
reduced  funding  scheme  was  adopted  pursuant  to  a  new  pattern  wage  agreement 
established  with  the  UMWA.  This  background  information  is  particularly  disturbing 
to  Cleveland-Cliffs  because  none  of  our  acquired  subsidiaries  was  a  signatory  to  a 
1988  wage  agreement  with  the  UMWA. 
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We  have  also  been  advised  that  the  objectionable  "premiums"  under  Section  19143 
may  be  in  violation  of  the  Contracts  Clause,  the  prohibition  against  ex  post  facto 
laws,  and  the  due  process  requirements  of  the  United  States  Constitution.  We 
trust  that  the  Committee  on  Ways  and  Means  will  feel  it  has  an  obligation  to  seek 
expert  advice  on  these  constitutional  issues  of  fairness  and  consider  alternative, 
less  troublesome,  approaches. 

While  we  find  the  reachback  provisions  in  their  entirety  to  be  fundamentally 
bad  legislation,  we  must  also  point  out  that  the  definition  of  "related  persons" 
creates  an  inequitable,  and  most  likely  unintended,  result  under  certain  joint 
venture  arrangements.  The  clear  intent  of  the  statute  is  to  hold  liable  all 
persons  or  entitles  that  actively  participated  in  the  ownership  and  operation  of  a 
business  arrangement  within  the  coal  industry,  but  the  Act  does  not  extend  to  a 
former  coal  venturer  that  was  not  within  the  same  controlled  group  as  the 
signatory  operator. 

In  our  judgment,  the  Committee  should  also  take  into  account  the  considerable 
momentum  that  already  exists  for  national  health  care  reform  and  the  likelihood 
that  a  much  broader,  comprehensive,  federal  statute  could  make  irrelevant  Section 
19143,  which  covers  only  a  small  fraction  of  the  population  in  need  of  health  care 
protection. 

We  recognize  that  BCOA  and  the  UMWA  majr  have  precipitated  a  serious  problem 
with  respect  to  inadequate  funding  for  health  benefits,  commencing  with  the  1998 
wage  agreement;  but  we  also  understand  that  there  is  considerable  uncertainty 
about  the  existence  and  magnitude  of  estimated  fund  deficits  In  the  future  after 
required  transfer  payments  are  made  from  overfunded  UMWA  pension  funds  and 
following  a  reasonable  period  of  claims  experience.  Consequently,  it  is  not 
possible  to  determine  whether  supplemental  funding  of  any  type  is  really 
necessary;  but  there  is  substantial  support  to  conclude  in  the  negative. 

Because  19143  as  it  pertains  to  reachback  companies  is  grossly  unjust  and 
categorically  not  the  answer  to  whatever  problem  does  exist,  we  ask  that  all 
provisions  of  the  Act  requiring  premium  payments  by  entitles  not  party  to  a  1988 
coal  wage  agreement  be  repealed.  As  a  secondary  alternative,  we  propose  that 
commencement  of  premiums  be  statutorily  deferred  until  your  committee  has  had  an 
opportunity  to  thoroughly  review  the  facts  and  develop  appropriate  amending 
legislation  to  properly  cure  the  above-mentioned  deficiencies  and  inequities. 


209 


FLORENCE  MINING  COMPANY 

P.  O.  Box  51,  New  Florence,  PA  15944 

Telephone:   (412)  676-4703 

FAX  (412)  676-4450 


September  7,  1993 


U.  S.  House  of  Representatives 

Committee  on  Ways  and  Means 

Ms.  Janice  Mayo 

Chief  Council  and  Staff  Director 

1 102  Longworth  House  Office  Building 

Washington,  DC  20515 

Representatives: 

The  Energy  Policy  Act  of  1992  (P.L.  102-486  at  Section  19143)  imposed  on  various  coal  mining 
companies  liabilities  to  provide  lifetime  health  care  benefits  to  currently  retired  and  other  eligible  miners. 
Companies  such  as  Florence  Mining  Company,  which  were  signatory  to  the  1988  National  Bituminous 
Coal  Wage  Agreement  ( 1988  NBCWA),  were  statutorily  required  to  maintain  existing  coverage  not  only 
for  its  own  retired  miners,  but  Florence  was  made  liable  for  "orphan"  retirees  of  other  employers. 

The  impact  of  these  provisions  is  substantial  and  endangers  the  financial  survival  of  Florence 
Mining.  The  requirement  to  provide  benefits  to  Florence's  own  retirees  is  the  least  troubling.  As  a 
signator  to  the  1988  NBCWA,  Florence  provided  these  benefits  to  its  own  retirees;  and  when  Florence 
ceased  operations,  there  was  a  calculation  to  make  a  one-time  payment  to  transfer  our  retirees'  liability 
to  the  1974  Benefit  Trust.  While  the  Act  is  significantly  more  expensive  than  the  Agreement 
mechanism,  obvious  problems  with  the  mechanism  indicated  that  some  adjustment  would  be  necessary 
in  the  next  Agreement.  The  Act  made  that  adjustment  arbitrary  rather  than  waiting  for  the  collective 
bargaining  process. 

However,  the  Act  also  obligated  the  1988  NBCWA  signatories  to  pay  for  other  companies' 
employee  benefits  through  first  year  costs  of  the  1992  Welfare  Fund  and  continuing  contributions 
thereafter.  Those  costs  are  significant,  cannot  be  quantified,  and  may  place  an  unbearable  burden  on 
Florence.  Our  share  of  the  first  year  cost  of  providing  benefits  to  retirees  other  than  our  employees- 
determined  in  accordance  with  the  Act-was  approximately  $700,000. 

These  payments  were  to  be  refunded  after  the  "reach  back"  operators  were  identified  and  billed 
for  the  cost  of  providing  benefits  to  their  retired  employees.  Into  the  future  the  "reach  back"  operators 
would  be  obligated  to  continue  coverage  for  their  retirees  just  like  the  1988  NBCWA  signatories.  In 
addition,  each  1988  NBCWA  signator  and  "reach  back"  operator  was  also  made  responsible  for  a 
percentage  of  the  cost  of  providing  benefits  to  those  retirees  whose  last  employer  no  longer  exists. 
Florence  Mining  Company  has  stopped  producing  coal.  Its  only  coal  supply  contract  terminated  in  1992; 
and  because  of  high  costs,  it  could  no  longer  compete  in  the  marketplace.  After  operations  had  been 
finished  and  plans  had  been  laid  to  satisfy  the  remaining  obligations  of  Florence  Mining  Company,  the 
Act  imposed  additional  liabilities  of  as  much  as  $40  million,  most  of  which  are  for  other  companies' 
employees. 
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The  retroactive  imposition  of  other  employers'  life-time  obligations  on  Florence  Mining  Company 
is  unreasonable.  If  the  national  policy  of  the  United  States  is  best  served  by  imposing  a  cost  on  the 
shareholders  of  each  coal  company  of  providing  health  benefits  which  cannot  be  factored  into  contracts 
that  have  expired,  the  shareholders  of  all  coal  companies  should  bear  that  cost.  There  is  no  reason  to 
exclude  metallurgical  coal  producers,  exporters  of  coal,  lignite  producers,  or  producers  who  are  no 
longer  active  in  the  coal  business.  If  there  is  any  narrowing  of  base  by  excluding  certain  current  or 
former  employers,  the  amount  of  Florence's  liability  will  increase— hastening  the  day  when  Florence  may 
be  unable  to  provide  any  benefits. 

If  the  National  Policy  of  the  United  States  is  to  provide  these  benefits,  then  the  base  from  which 
collections  are  made  has  to  be  as  wide  as  possible.  An  expansion  of  the  base  would  be  more  appropriate 
than  any  effort  to  reduce  the  companies  required  to  contribute. 

Very  truly  yours, 


Ralph  Woods 
President 

RW:cw:usreps.may 
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STATEMENT  OF 

J.  EUGENE  JCIDD 

INDUSTRIAL  MAINTENANCE  &  FABRICATING,  INC. 

BEFORE  THE 

HOUSE  WAYS  AND  MEANS  COMMITTEE 

SEPTEMBER  9,  1993 


Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  the 
opportunity  to  submit  this  written  statement. 

My  name  is  J.  Eugene  Kidd.   I  live  in  Lynchburg,  Virginia, 
and  I  am  Vice  President  of  Industrial  Maintenance  &  Fabricating, 
Inc.,  a  small  company  located  in  Campbell  County,  Virginia. 
Industrial  Maintenance  &  Fabricating,  Inc.,  known  locally  as 
"IMF, "  provides  crane  and  rigging  services,  steel  erection 
services,  and  installs  and  does  maintenance  work  on  water  and 
sewer  pumping  stations. 

This  statement  is  submitted  to  urge  you  to  change  a  law 
enacted  last  year  known  as  the  Coal  Mine  Retiree  Health  Act 
("Coal  Act").   The  Coal  Act  helps  guarantee  the  medical  insurance 
benefits  of  retired  UMWA  coal  miners.   I  am  not  opposed  to  the 
general  purpose  of  the  Coal  Act,  nor  the  majority  of  its 
provisions.   What  I  am  seeking  is  a  change  in  the  way  the  Coal 
Act  helps  pay  for  these  retirees'  benefits.   In  particular,  I 
want  to  plead  for  elimination  of  the  so-called  "reachback" 
provisions  of  the  Coal  Act.   If  these  are  not  eliminated,  IMF 
will  be  forced  into  bankruptcy,  and  its  employees  will  be  put  out 
of  work. 

IMF  was  started  in  1979  by  a  group  of  an  individuals  in  the 
Lynchburg,  Virginia,  area.   I  came  to  work  for  IMF  in  1986.   In 
1988,  we  realized  that  we  needed  money  to  help  fund  IMF's 
expanding  business.   A  former  coal  mining  company,  Milburn 
Colliery  Company,  provided  these  funds  by  acquiring  IMF  and 
establishing  a  working  capital  loan.   Current  management  was 
retained  to  run  the  business. 

IMF  has  struggled  to  survive  in  difficult  economic  times.   I 
think  all  of  you  are  aware  of  the  construction  recession  which 
has  penalized  construction  firms  over  the  past  4  years.   Despite 
recent  losses,  Milburn  has  continued  to  support  IMF,  and  our 
company  appears  to  be  on  the  way  to  a  turnaround  in  1993.   We 
have  worked  hard  to  reach  this  point  and,  as  of  last  week,  had  27 
people  at  work.   Now,  however,  because  of  the  "reachback" 
provisions  of  the  Coal  Act,  we're  going  to  lose  the  company. 

The  reason  is  because  our  company's  parent  company,  Milburn 
Colliery  Company,  operated  a  UMWA  coal  mine  from  1957  until  1984. 
Milburn  ceased  producing  coal  in  1984  due  to  economic  reasons 
but,  nevertheless,  continued  to  meet  all  of  its  mine  reclamation, 
Federal  Black  Lung  and  West  Virginia  Workers'  Compensation 
obligations.   According  to  the  Trustees  of  the  UMWA  Benefit 
Plans,  Milburn  has  118  beneficiaries  whom  Milburn  will  have  to 
pay  for  under  the  Coal  Act.   At  $2,000  per  beneficiary  per  year, 
this  is  nearly  $250,000  per  year  before  any  "orphan" 
beneficiaries  get  added  on. 

Milburn  Colliery  Company  will  not  be  able  to  survive  this 
expense.   Copies  of  the  company's  financial  statements  have  been 
provided  to  Congressman  Payne's  office.   Because  IMF  is  owned  by 
Milburn,  we  will  go  down  the  drain,  too. 

This  result  is  not  right  and  not  fair.   IMF  and  its 
employees  have  never  had  anything  to  do  with  the  UMWA  Benefit 
Plans.   IMF  has  never  been  in  the  mining  business  and  never 
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signed  a  UMWA  contract.   At  the  time  Milburn  invested  in  IMF, 
Milburn  had  been  out  of  the  mining  business  for  over  three  years 
and,  under  the  law  as  it  stood  then,  had  satisfied  all  of  its 
obligations  to  the  UMWA  Benefit  Plans.   The  Coal  Act  completely 
reversed  the  law.   It  imposed  on  Milburn  a  liability  Milburn 
never  had  before,  and  it  will  sink  IMF  and  all  IMF's  employees  in 
the  process. 

IMF  does  not  stand  alone  here.   Milburn  also  invested  in 
another  business,  Cogar  Mine  Supply,  Inc.,  which  is  based  in 
Congressman  Rahall's  district  in  West  Virginia.   Cogar  also  faces 
bankruptcy  if  the  "reachback"  provisions  are  not  changed.   Lowell 
Cogar,  President  of  the  Cogar  Mine  Supply,  is  scheduled  to 
testify  before  your  Committee. 

What  is  gained  at  the  expense  of  IMF,  Cogar  and  Milburn? 
What  is  gained  by  completely  reversing  the  law  and  imposing  an 
incredible  financial  burden  on  Milburn  and  its  affiliates  out  of 
the  clear  blue?   Senator  Rockefeller  insists  that  we  are  gaining 
insurance  for  the  provision  of  medical  benefits  to  UMWA  retirees. 
But  Milburn,  IMF  and  Cogar  won't  help  because  they  will  be 
financially  unable  to  do  so. 

What  really  happens  is  that  the  responsibility  for  paying 
those  retiree  benefits  gets  shifted  from  the  big,  foreign-owned 
BCOA  companies,  who  guaranteed  the  benefits  in  the  19  88  National 
Wage  Agreement,  and  who  can  afford  them,  to  smaller  companies  who 
left  BCOA  before  the  1988  Agreement  and  did  not  guarantee  the 
benefits.   The  big  BCOA  companies,  Peabody,  Consol,  Ashland  -- 
mostly  foreign  owned  --  get  a  windfall  estimated  at  $130  million 
a  year,  and  IMF  in  Campbell  County,  Virginia,  goes  broke  and  all 
its  employees  go  jobless. 

I  don't  believe  this  is  what  Congress  intended  in  the  Coal 
Act.   I  don't  think  Congress  wants  to  send  small,  American 
businesses  down  the  tube  in  order  to  save  money  for  big,  foreign- 
owned  coal  companies.   I  am  asking  for  my  job  and  the  jobs  of  my 
employees.   Please  fix  the  injustice  in  the  Coal  Act  by 
eliminating  the  "reachback"  provisions.   Alternatively,  please 
enact  an  exemption  from  the  "reachback"  provisions  for  small 
companies  like  ours  which  won't  be  able  to  contribute  and  which 
will  go  bankrupt  if  forced  to. 

Thank  you  so  much  for  providing  the  opportunity  to  present 
this  written  statement.   I  am  confident  that  you  will  act  to 
correct  this  horrible  injustice  which  will  cost  American  jobs 
without  any  corresponding  benefit  whatsoever. 
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STATEMENT  OF  DAVID  H.  HOAG 

CHAIRMAN  AND  CHIEF  EXECUTIVE  OFFICER 

LTV  STEEL  COMPANY 

Before 

The  House  Ways  and  Means  Committee 

September  9, 1993 


LTV  Steel,  the  nation's  third  largest  steel  producer,  was  formed  by  the 
corporate  mergers  of  Jones  &  Laughlin  Steel,  Youngstown  Sheet  &  Tube 
and  Repubhc  Steel.  Either  directly  or  through  subsidiaries,  LTV  Steel 
owned  numerous  coal  mines  whose  employees  were  represented  by  the 
United  Mine  Workers  of  America  (UMWA).  Over  the  years,  LTV  Steel 
either  sold  these  mines  as  on-going  concerns  or  ceased  the  operations  at 
these  properties.  The  last  collective  bargaining  agreement  with  the  UMWA 
entered  into  by  a  LTV-related  Company  was  the  1984  Wage  Agreement 
which  terminated  on  January  31,  1988. 

In  July,  1986,  The  LTV  Corporation  and  66  of  its  subsidiaries  including 
LTV  Steel  and  its  coal  mining  subsidiaries  filed  petitions  for  reorganization 
under  Chapter  11  in  Bankruptcy  Court  in  the  Southern  District  of  New 
York.  One  of  the  main  forces  driving  LTV  to  seek  Bankruptcy  Court 
protection  was  its  immense  retiree  obligations,  both  pension  and  health 
care.   Through  the  mergers  and  subsequent  rationalizations,  LTV  Steel 
was  faced  with  a  retiree  to  active  employee  ratio  of  greater  than  3:1. 

In  late  1987,  LTV  notified  the  BCOA,  the  UMWA  and  the  UMWA  Benefit 
Trusts  that  it  was  going  out  of  the  coal  mining  business  and  therefore 
would  not  be  a  party  to  the  1988  negotiations  round.  Since  the  obligation  to 
provide  retiree  insurance  terminated  with  the  labor  agreement,  the  1974 
UMWA  Benefit  Trust  was  apprised  that  effective  February  1,  1988,  the  LTV- 
related  retirees'  benefits  were  payable  from  that  Trust.  The  Trust  refused 
to  honor  its  obligation  forcing  LTV  to  resort  to  litigation.  While  the  case 
was  pending  in  court,  LTV  sought  and  obtained  authority  from  the 
Bankruptcy  Court  to  continue  to  fund  these  retiree  benefits,  even  though  the 
Trust  clearly  had  the  legal  obligation  to  do  so.  In  August,  1988,  the 
Bankruptcy  Court  ruled  that  LTV's  obligation  to  provide  retiree  benefits 
terminated  with  its  bargaining  agreement  on  January  31,  1988,  and  that 
the  1974  UMWA  Benefit  Trust  was  legally  obligated  to  provide  such  benefits. 
This  decision  was  upheld  in  the  District  Court,  Court  of  Appeals  for  the 
Second  Circuit  and  review  was  denied  by  the  Supreme  Court. 

During  the  course  of  the  nearly  seven  years  of  operating  in  Chapter  11,  LTV 
saw  four  of  its  major  pension  plans  terminated  by  the  PBGC  and 
subsequently  three  of  them  restored  after  much  complex  litigation 
culminating  in  a  case  decided  by  the  Supreme  Court.  After  restoration  of 
the  Pension  Plans,  a  precedent-setting  agreement  was  reached  with  the 
PBGC  which  provided  for  a  30-year  flexible  funding  schedule  with  an  initial 
contribution  of  nearly  $1  billion.  Retiree  health  benefits  were  also 
restructured  through  (1)  collective  bargaining  with  the  USWA  under  the 
auspices  of  the  Bankruptcy  Court  with  a  §1113  contract  rejection  proceeding 
pending,  and  (2)  an  agreement  reached  with  a  committee  of  salaried 
retirees,  under  §1114  to  modify  retirees'  benefits.  Further,  the  Company 
took  action  with  its  salaried-active  employee  benefit  program  and  is 
implementing  a  new  program  of  benefits  for  its  active  USWA  employees  per 
its  labor  agreement. 

LTV  Steel  restructured  its  retiree  benefit  obligations  to  more  manageable 
proportions  allowing  it  to  reorganize  and  emerge  from  Chapter  11  as  a 
strong  competitor  in  the  steel  marketplace.   As  the  Company  puts  the 
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"finishing  touches"  on  the  final  Plan  of  reorganization,  Congress  passed 
the  Coal  Industry  Retiree  Health  Benefits  Act.  The  Act  serves  to  impose 
upon  LTV  a  retiree  health  benefit  obligation  of  $16,000,000  annually  or  in 
other  words,  presents  a  net  present  value  liability  of  $138,000,000.  LTV  is 
already  responsible  for  providing  retiree  health  care  benefits  for  100,000 
retirees  (or  retirees  and  dependents)  at  a  cost  in  1992  of  $150,000,000!  LTV 
carefully  restructured  and  negotiated  its  retiree  health  benefit  obligation  in 
reliance  upon  the  judicial  determinations  that  it  was  relieved  of  its 
collective  bargaining  obligations  to  its  UMWA  retirees,  having  fully 
complied  with  its  contract  and  having  lawfully  exited  from  the  bituminous 
coal  mining  industry. 

This  Act's  new  premium  obligations  impose  much  greater  burdens  upon 
LTV  than  those  agreed  to  by  LTV  when  it  was  a  party  to  the  subject 
collective  bargaining  agreements. 

It  must  be  remembered  that  LTV  had  no  role  at  all  in  creating  the  crisis 
which  was  the  genesis  of  the  Act.  The  UMWA  Benefits  Funds  had  Surplus 
of  over  $33  million  when  LTV  exited  the  bituminous  coal  mining  industry. 
Thus,  the  Act  serves  to  reach-back  to  the  pre- 1988  signatories  and  impose 
upon  these  companies  a  plan  to  cure  the  problems  that  they  had  no  role  in 
creating.   Indeed,  the  reach-back  companies  such  as  LTV  are  no  more 
responsible  for  the  status  of  the  coal  mine  retirees'  benefit  funding  than 
society  at  large. 
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Statement  of  Maxus  Energy  Corporation 
Committee  on  Ways  and  Means 
U.S.  House  of  Representatives 

Hearing  on  Provisions  Relating  to  the 
Health  Benefits  of  Retiree  Coal  Miners 

September  9,  1993 


Maxus  Energy  Corporation  is  an  independent  oil  and  gas 
exploration  and  production  company,  headquartered  in  Dallas, 
Texas.   Until  1987,  when  the  refining  and  marketing  operations  of 
our  company  were  spun  off  to  our  shareholders  we  were  known 
as  Diamond  Shamrock  Corporation.  Prior  to  1987,  Diamond 
Shamrock  was  involved  in  a  number  of  businesses  including  coal 
operations. 

Our  coal  business  included  mining  operations  in  Kentucky, 
West  Virginia,  Utah  and  Pennsylvania.  Our  last  active  coal  mine, 
the  Gateway  Mine  in  Green  County,  Pennsylvania,  was  closed  in 
May  1990  and  reclamation  activities  were  substantially  completed 
by  the  end  of  1991.  Maxus  acquired  the  Gateway  Mine  from  two 
steel  companies,  both  of  which  became  bankrupt  and  as  a  result 
of  bankruptcy  were  relieved  of  contractual  obligations  to 
purchase  coal  from  the  Gateway  Mine.  Without  these  contracts, 
the  mine  could  no  longer  be  operated  profitably  and 
consequently  failed.  Even  counting  its  recoveries  as  a  creditor  in 
bankruptcy,  Maxus  has  lost  in  excess  of  $100  million  on  the 
Gateway  Mine. 

We  submit  this  statement  in  opposition  to  the  so-called 
"reachback"  provisions  of  "The  Coal  Industry  Retiree  Health 
Benefits  Act  of  1992."  Under  that  Act,  Maxus  will  be  assessed 
monies  to  provide  benefits  for  miners  who  were  totally  unrelated 
to  Gateway  Coal  Company  or  any  of  our  mining  operations.  We 
believe  that  such  a  retroactive  assessment  is  in  violation  of  our 
contractual  rights  and  a  "bail  out"  for  the  broken  commitments  of 
others. 

During  the  time  of  operating  the  Gateway  Mine,  UMWA 
health  benefits  were  provided  as  specified  by  the  labor  contract 
to  which  we  were  a  party.  Currently,  the  Gateway  retirees 
receive  health  care  benefits  which  are  more  comprehensive  than 
the  retirees  or  employees  of  Maxus  Energy  Corporation.  There  is 
no  charge  for  premiums  and  these  retirees  provide  about  $150 
per  year  in  co-payments  according  to  the  union's  specifications. 
Additionally,  Maxus  recently  paid  in  excess  of  $5,180,000  into  the 
appropriate  union  benefit  fund  as  contractual  withdrawal  liability. 
We  feel  that  we  have  provided  all  of  these  benefits  in  good  faith, 
and  we  continue  to  comply  with  the  provisions  of  our  contract 
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During  debate  on  the  bill  we  brought  to  the  attention  of  the 
Congress  many  of  the  inequities  and  the  harsh  impact  of  the  bill 
on  our  company.  At  that  time,  we  were  assured  that  the 
Congress  would  revisit  this  law  and  examine  what  in  short 
appears  to  be  a  "retroactive  tax"  on  our  company.  In  Maxus' 
case,  the  real  retroactive  effect  of  this  legislation  is  that  Maxus 
could  have  closed  the  "failing"  Gateway  Mine  in  1988  and  not 
incurred  contractual  withdrawal  liability,  had  it  known  of  the 
inequities  of  this  legislation.  To  avoid  this  retroactive  tax  and 
harsh  treatment,  we  believe  it  is  important  that  the  Congress 
address  the  "reachback  provision."  If  this  provision  is  not 
addressed,  it  provides  dangerous  precedent  for  industries  such 
as  the  airlines,  automobiles,  and  others  that  may  have  to  be 
bailed  out  because  they  cannot  meet  their  retiree  health  benefits 
promises.  Certainly,  Maxus  Energy  Corporation  has  fulfilled  its 
legal  and  moral  obligations  to  its  employees  and  we  object  to 
this  unprecedented  reachback  provision  that  would  force  us  at 
tremendous  financial  costs  to  pick  up  the  obligations  of  others. 

Thank  you  for  your  consideration. 
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RICHARD  L  LAWSON  September    23,     1993 

President  r  ' 

(202)  463-2647 

The  Honorable  Dan  Rostenkowski 
Chairman,  Committee  on  Ways  and  Means 
U.S.  House  of  Representatives 
1102  Longworth  House  Office  Building 
Washington,  D.C.   20515 

Dear  Chairman  Rostenkowski: 

On  September  9  your  committee  held  a  hearing  on  provisions 
of  the  Energy  Policy  Act  relating  to  the  health  benefits  of 
retired  coal  miners.   In  the  hearing  notice  preceding  the  hearing 
the  committee  requested  testimony  on  several  specific  proposals 
including  H.R.  1443,  introduced  by  Rep.  Boucher  and  others,  which 
would  provide  a  tax  credit  for  certain  metallurgical  coal 
production. 

At  the  hearing,  several  witnesses  testified  regarding  the 
present  state  of  the  metallurgical  coal  industry  in  the  United 
States.   Enclosed  for  the  committee's  consideration  is 
background  information  on  the  status  of  the  metallurgical  coal 
industry  from  a  domestic  and  export  perspective. 

Since  1980,  metallurgical  coal  production  for  domestic  use 
has  declined  by  50  percent.   Over  the  same  period  the  U.S. 
metallurgical  coal  industry's  share  of  the  world  metallurgical 
coal  market  has  declined  from  approximately  50  percent  to  35 
percent.   As  a  consequence,  a  number  of  mines  have  either  been 
forced  to  reduce  production  or  close  prematurely  and  hundreds  of 
miners  have  lost  employment.   While  decreased  economic  activity 
on  a  global  level  is  partially  responsible  for  the  decline  in 
U.S.  metallurgical  coal  production,  whether  the  U.S.  can  gain  the 
market  back  will  be  a  function  of  two  factors:   competitiveness 
in  the  market  and  the  availability  of  production  capacity.   To 
realize  this  objective,  the  U.S.  must  level  the  playing  field 
with  our  international  competitors.   Some  form  of  tax  credit  for 
U.S.  metallurgical  coal  would  seem  to  be  in  order. 

Please  contact  me  if  additional  information  would  be 
helpful. 

Sincerely, 


^cXeu^C    ^V  <5^u* 


Richard  L.  Lawson 


cc:  Rep.  Bill  Archer 

Ranking  Minority  Member 
Rep.  Rick  Boucher 
Committee  Members 

1130  Seventeenth  Street.  N.W. 
Washington,  DC.  20036-4677 

(202)  463-2625 
FAX:  (202)  463-6152 
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U.S.  METALLURGICAL  COAL 


Coal  production  has  increased  20  percent  since  1980  rising  from  830  million  tons  to  a  peak 
of  1.029  billion  tons  in  1990.  Production  has  remained  at  close  to  the  billion  ton  mark  since. 
This  growth  has  been  due  to  an  increase  in  demand  for  steam  coal,  the  coal  used  by  industry 
and  by  utilities  to  generale  some  57  percent  of  this  nation's  electricity.  The  metallurgical  coal 
industry,  however,  has  not  experienced  the  growth  that  the  steam  coal  industry  has  enjoyed 
and,  indeed,  met  coal  production  has  declined  from  130  million  tons  in  1980  to  91  million 
tons  in  1992.  Met  coal  production  in  1993  is  likely  to  be  even  lower  at  an  approximate  80 
million  tons. 

Metallurgical  coal  is  the  high  quality  coal  (high  Btu,  low  sulfur,  low  ash  with  the 
agglomerating  characteristics  that  allow  the  coal  to  soften  when  heated  to  form  a  hard  coke) 
that  is  sold  to  steel  mills  for  the  production  of  coke.  The  met  coal  produced  in  this  country  is 
sold  for  export  to  steel  companies  around  the  world. 

Metallurgical  coal  reserves  are  found  in  the  East  Kentucky,  Virginia,  Southern  West 
Virginia  area,  in  parts  of  Pennsylvania,  in  Alabama,  Illinois  and  —  in  the  west  —  in  Utah 
and  Colorado.  Very  small  reserves  are  found  in  several  other  states,  Ohio,  Oklahoma, 
Tennessee,  but  these  reserves  are  not  being  mined  at  present. 

As  pointed  out,  U.S.  metallurgical  coal  production  has  declined  sharply  over  the  past 
decade,  a  decline  that  has  caused  a  significant  shift  in  production  patterns  and  a  significant 
decline  in  employment  —  especially  in  those  mines  that  were  dedicated  to  the  domestic 
market  where  the  drop  in  demand  has  been  most  severe.  At  its  peak,  during  the  1950's,  met 
coal  production  approximated  150  million  tons:  40  million  for  export  and  110  million  for 
domestic  uses.  In  1980,  met  production  was  130  million  tons:  66  million  for  domestic  and  63 
million  for  export.  In  1992,  met  production  was  91  million  tons:  60  million  for  export  and 
31  million  for  domestic.  (See  Chart  One).  The  domestic  and  export  markets  are  discussed 
separately  due  to  the  outlook  for  each  market  which  is  markedly  different. 


Domestic 

Since  1980,  metallurgical  coal  for  domestic  use  has  declined  by  50  percent.  In  1980,  met 
coal  mines  serving  the  domestic  market  were  found  in  10  states,  today  met  coal  is  mined  in 
quantity  for  domestic  use  in  eight  states.  In  those  eight,  production  in  Alabama  has  declined 
by  58  percent,  in  Colorado  by  96  percent,  in  Illinois  by  81  percent  and  in  Pennsylvania  by 
80  percent  all  when  comparing  1980  and  1992.  (See  Chart  Two).  Only  the  East  Kentucky, 
Virginia,  Southern  West  Virginia  met  production  fields  have  shown  a  smaller  percentage 
drop  with  a  31  percent  —  or  11  million  ton  —  production  decline. 

This  decline  in  demand  for  met  coal  coupled  with  sharp  technology  driven  increases  in 
productivity,  has  caused  the  loss  of  at  least  14,000  jobs  in  the  mines:  1,000  in  Alabama, 
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1,100  in  Colorado,  1,000  in  Illinois;  4,500  in  the  combined  East  Kentucky,  Virginia,  South 
West  Virginia  area  and  almost  6,000  in  Pennsylvania. 

The  prime  reason  for  the  decline  in  domestic  demand  for  coking  coal  has  been  the  change 
in  the  structure  of  the  domestic  steel  industry  which  in  turn  has  caused  a  decline  in  the  use  of 
coke.  Since  reaching  an  all-time  high  of  151  million  tons  in  1973  raw  steel  output  fell  to 
recession  year  low  of  75  million  tons  in  1982.  It  has  since  rebounded  to  approximately  90 
million  tons  but  in  the  interim,  uneconomic  facilities  have  closed  and  U.S.  production 
capacity  for  raw  steel  production  has  been  reduced  from  170  million  tons  in  1977  to 
approximately  110  million  tons  today. 

Rationalization  of  the  steel  industry  has  caused  the  patterns  of  steelmaking  to  shift 
significantly.  Basic  oxygen  furnaces  have  completely  replaced  less  efficient  open  hearth 
furnaces,  and  even  more  directly  related  to  the  drop  in  demand  for  coke  (and  met  coal)  is  the 
increase  in  the  use  of  electric  furnaces  which  use  no  coke.  Today,  almost  40  percent  of  raw 
steel  production  is  electric  furnace  production.  (This  in  turn  has  resulted  in  an  increase  in 
steam  coal  for  electricity  but  from  different  mines.) 

Coke  oven  capacity  has  declined  in  direct  proportion  to  the  decline  in  the  demand  for  coke 
and  increasingly  stringent  environmental  regulations.    Today  the  steel  industry  can  not  use 
over  35  million  tons  of  met  coal  per  yearfor  coke.  Under  existing  environmental  regulation 
new  coke  ovens  will  not  be  built  within  the  United  States.  At  present  any  demand  for  coke 
beyond  capacity  limits  is,  and  will  be,  met  by  an  increase  in  imports  which  have  fluctuated 
over  the  past  decade  from  less  than  500,000  tons  to  almost  three  million  tons.  At  this  level, 
some  5  tons  of  domestic  met  coal  is  displaced,  tons  which  would  create  jobs  for  almost  1,200 
miners. 

Other  technological  changes,  such  as  the  use  of  a  new  "pulverized  coal  injection"  process 
to  make  coke  further  reduces  demand  for  met  coal  as  this  process  can  make  use  of  lower 
quality  steam  coals.  Thus  the  outlook  for  an  increase  in  domestic  demand  for  met  coal  is 
linked  to  economic  growth  and  increased  demand  in  the  steel  and  foundry  industries. 


Export 

On  the  export  side,  however,  the  potential  is  somewhat  different.  Total  shipments  of  U.S. 
met  coal  have  varied  from  a  high  of  65  million  tons  to  a  low  of  50  million  tons  since  1980. 
U.S.  coals  have  provided  a  bright  spot  in  our  overall  trade  picture  adding  some  4  billion 
dollars  to  the  positive  side  of  our  balance  of  payment  ledger.  Demand  for  U.S.  met  coal  on 
the  world  market  depends  upon  a  number  of  factors:  economic  activity,  demand  for  steel,  the 
move  to  PCI  technology  and  most  importantly,  the  competitiveness  of  U.S.  coals  vis  a  vis 
our  main  competitors. 

Over  the  past  decade,  the  U.S.  met  coal  has  lost  a  share  of  the  world  met  market  to 
Australia  and  to  Canada.  In  1980,  the  U.S.  supplied  almost  half  the  approximate  135  million 
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tons  of  met  coal  traded  in  the  world  market.  In  1992  the  U.S.  market  share  had  declined  to 
just  over  35  percent  of  a  170  million  ton  market. 

Since  1980  the  markets  for  U.S.  coal  have  shifted  from  one  dominated  by  the  Japanese  to 
one  dominated  by  Europe.  U.S.  exports  of  met  coal  to  Japan  have  declined  from  22  million 
tons  in  1980  (31  percent  of  the  Japanese  market)  to  less  than  10  million  tons  in  1992  (when 
the  U.S.  held  just  over  13  percent  of  the  Japanese  market).  Total  Japanese  imports  of  met 
coal  have  increased  from  68  million  tons  to  83  million  tons  over  the  same  period  with  the 
increases  going  primarily  to  Australia. 

Total  European  take  of  U.S.  met  coal  has  increased  since  1980,  going  from  26  million 
tons  to  a  high  of  36  million  in  1991  before  dropping  back  off  due  to  a  recession  in  Europe. 
The  U.S.  has  been  able  to  roughly  maintain  exports  of  met  coal  to  Korea  and  Brazil  over  the 
past  decade. 

In  1993,  U.S.  met  coal  exports  will  decline  again  from  1991  's  64  million  ton  level  and 
1992's  59  million  ton  level  to  about  48  to  50  million  tons.  With  this  approximate  10  million 
ton  decline  goes  over  2000  jobs.  Much  of  the  experience  of  the  last  two  years  has  been 
directly  related  to  worldwide  economic  conditions  but  whether  the  U.S.  can  gain  the  market 
back  —  when  economic  conditions  improve  —  depends  on  two  factors:  competitiveness  in  the 
market  and  availability  of  production  capacity. 

Mines  cannot  stay  open  without  a  steady  market  and  once  closed  may  not  reopen.  The 
latest  decline  in  our  export  sales  may  mean  a  permanent  loss  of  met  production  capacity 
unless  assistance  is  given  to  make  these  mines  more  competitive. 

The  world  met  market  has  always  been  very  competitive  with  sales  turning  on  a  very  small 
margin.  The  U.S.  coal  producer  has  maintained  the  position  it  has  because  the  average  f.o.b. 
port  value  has  declined  from  $51.00  per  ton  in  1980  to  approximately  $44.00  today  in 
current  dollar  terms.  All  the  reduction  in  price  has  been  taken  at  the  mine.  Reductions  have 
not  been  in  transportation  costs. 

Simultaneously,  however,  other  countries  have  also  lowered  prices.  Currency  fluctuations 
(all  sales  in  the  world  market  are  denominated  in  dollars)  have  oft  times  worked  against  the 
U.S.  producers.  Finally,  the  U.S.  producer  has  been  required  to  meet  environmental  and 
other  standards  which  are  more  costly  than  competitors  (which  are  sometimes  subsidized 
directly  by  governments). 
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September  23,  1993 


Ms.  Janice  Mays 

Majority  Chief  Counsel 

U.  S.  House  of  Representatives 

Rouse  Ways  and  Means  Committee 

1 102  Longworth  House  Office  Building 

Independence  &  New  Jersey  Avenue,  S.E. 

Washington,  D.C.  20515 

Dear  Ms.  Mays  and  Mr.  Mosely: 


Mr.  Philip  Mosely 

Minority  Chief  of  Staff 

U.  S.  House  of  Representatives 

House  Ways  and  Means  Committee 

1106   Longworth   House   Office  Building 

Independence  &  New  Jersey  Avenue,  S.E. 

Washington,  D.C.  20515 


We  were  informed  on  the  day  of  the  House  Ways  and  Means  Committee  hearing  by 
Congressman  Douglas  Applegate's  office  that  we  would  be  allowed  to  submit  written  testimony 
for  the  record  for  two  weeks  following  that  date.  Today  we  learned  from  your  office  that  the 
record  was  closed  on  September  9,  1993. 

Enclosed  is  an  additional  copy  of  our  letter  to  the  Honorable  Dan  Rostenkowski,  as  well 
as  other  members  of  the  House  Ways  and  Means  Committee. 

As  The  Ohio  Valley  Coal  Company  considers  this  to  be  a  very  important  matter, 
hopefully  our  concerns,  which  we  could  not  communicate  on  the  day  of  the  hearing,  will  be 
made  known  to,  and  discussed  by,  the  members  of  the  House  Ways  and  Means  Committee. 

Very  truly  yours, 

THE  OHIO  VALLEY  COAL  COMPANY 


Thomas  T.  Holmes 
General  Counsel 


TTH:pm 
Enclosure 
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September  23,  1993 


Mr.  Philip  Mosely 

Minority  Chief  of  Staff 

U.  S.  House  of  Representatives 

House  Ways  and  Means  Committee 

1 106  Long  worth  House  Office  Building 

Independence  &  New  Jersey  Avenue,  S.E. 

Washington,  D.C.  20515 

Dear  Mr.  Mosely: 

With  regard  to  the  recent  hearing  conducted  by  the  Ways  and  Means  Committee  of  the 
United  States  House  of  Representatives  relating  to  health  benefits  of  certain  retired  coal  miners, 
as  covered  in  Section  19143  of  the  Energy  Policy  Act  of  1992  (P.L.  102-486),  please  consider 
the  enclosed  information. 

The  Ohio  Valley  Coal  Company,  which  I  serve  as  General  Counsel,  has,  since  its 
inception  on  May  25,  1988,  paid  $15,610,063.11  into  the  United  Mine  Workers  of  America 
Health  and  Retirement  Funds.  However,  only  $8,242,609.06  was  contributed  for  Ohio  Valley 
employees.  The  remaining  $7,367,454.05  was  involuntarily  paid  to  cover  other  employees  of 
other  coal  companies  which  have  dumped  their  bona  fide  liabilities  on  the  United  Mine  Workers 
Health  and  Retirement  Funds  and  other  coal  companies. 

Again,  let  me  emphasize  that  $7.4  million,  or  47%.  of  our  payments  to  the  United  Mine 
Workers  of  American  Health  and  Retirement  Funds  were  contributed  to  cover  obligations  of 
ether  coal  companies  for  peopie  who  never  worked  for  Qliiu  Valley  or  its  predecessor.  Yet, 
these  companies  have  the  audacity  to  claim  that  their  obligations  for  their  former  employees  are 
no  longer  theirs,  and  they  had  gotten  away  with  it  until  the  situation  was  corrected  by 
Section  19143  of  the  Energy  Policy  Act  of  1992. 

Ohio  Valley  is  a  small,  independent  coal  mining  company.  Yet,  multi-billion  dollar 
corporations  have  testified  before  your  Committee  that  our  small  company  should  pay  their 
liabilities  as  a  result  of  their  legal  maneuverings,  "corporate  veils",  and  other  shenanigans.  The 
proposal  to  exempt  so-called  "reach-back"  companies  or  companies  which  export  coal  from  their 
liabilities  under  the  Act  is  not  fair  to  Ohio  Valley  or  to  any  small,  independent  mining  company. 


SUITE  111   •  29525  CHAGRIN  BOULEVARD  •  PEPPER  PIKE  OHIO  44122  •  (216)765-1240  •  FAX  (216)  765-2654 
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Page  2 

September  23,  1993 


Hopefully,  for  the  economic  survival  of  Ohio  Valley  and  other  coal  mining  companies 
such  as  ours,  the  House  Ways  and  Means  Committee  will  immediately  truncate  any  further 
consideration  of  a  modification  to  Section  19143  of  P.L.  102-486,  the  Energy  Policy  Act  of 
1992.   This  current  law  is  about  the  best  possible  solution  to  this  problem. 

Very  truly  yours, 

THE  OHIO  VALLEY  COAL  COMPANY 


Thomas  T.  Holmes 
General  Counsel 


TTTLpm 
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STATEMENT  OF 
PRIVATE  BENEFITS  ALLIANCE 

The  Private  Benefits  Alliance  ("PBA")  is  a  coalition  of  200  separate 
coal  companies  which  never  have  participated  in  the  United  Mine  Workers  of 
America  ("UMWA")  Health  Benefits  program.  The  PBA  is  comprised  of  large, 
mid-sized,  and  small  coal  companies.  Our  member  producers  are  located  in  all 
coal  mining  regions  of  the  United  States.  Some  have  collective  bargaining 
agreements  with  unions  other  than  the  UMWA  while  others  operate  as  non-union 
entities.  PBA  was  formed  three  years  ago.  Its  express  purpose  was  to  oppose 
any  proposal  which  would  have  reguired  companies  that  had  never  been 
signatory  to  a  labor  agreement  with  the  UMWA  to  finance  a  fringe  benefit 
program  established  and  maintained  under  the  UMWA  national  labor  agreement, 
and  limited  solely  to  UMWA  members. 

The  issue  arose  when  those  companies  which  had  retiree  health  care 
obligations  to  UMWA-represented  employees  sought  financial  relief  from  their 
collective  bargaining  commitments.  Rather  than  provide  the  lifetime  health 
benefits  promised  to  their  retirees  and  to  orphans  (retirees  of  companies 
once  signatory  but  no  longer  in  the  coal  mining  business  or  otherwise  without 
current  contribution  obligations) ,  the  signatory  companies  sought  legislative 
relief. 

The  concept  of  an  industry-wide  tax  which  appeared  in  early  versions  of 
proposed  legislation  was  rightfully  excluded  from  Section  19143  of  the  Energy 
Policy  Act  of  1992  (PL  102-466)  .  For  this  we  are  gratified.  It  was  a 
pernicious  and  unprecedented  effort  by  one  segment  of  an  industry  to  foist 
the  cost  of  its  benefit  programs  onto  uninvolved  companies  which  had  acted 
and  continue  to  act  responsibly  in  the  implementation  and  control  of  their 
own  benefit  programs. 

PBA's  submission  in  this  proceeding  reiterates  its  strong  objection  to 
any  changes  in  the  Energy  Policy  Act.  PBA  likewise  would  object  to  any 
legislation  which  would  have  the  result,  directly  or  indirectly,  of  imposing 
any  obligation  to  finance  the  UMWA's  welfare  programs  on  the  hundreds  of  non- 
UMWA  coal  industry  employers  who  have  managed  their  own  benefit  programs 
judiciously.  Although  the  PBA  submits  that  no  changes  should  be  made,  we 
comment  below  on  guestions  and  considerations  which  should  be  raised  in  light 
of  the  legislative  changes  being  urged  at  these  hearings. 

The  Abandoned  Mine  Land  Fees 

Although  Section  19143  of  the  Act  does  not  impose  a  direct  tax  on  non- 
UMWA  companies,  it  does  require  the  PBA  Companies  and  others  to  provide  an 
indirect  subsidy  to  the  UMWA  signatory  companies'  collective  bargaining 
promises.  The  legislation  provides  that  up  to  $70  million  a  year  in  interest 
earned  on  the  fees  all  coal  producers  pay  to  the  Abandoned  Mine  Land 
Reclamation  Trust  Fund  will  be  diverted  to  finance  health  care  benefits  for 
retired  UMWA  miners.  The  framers  of  the  existing  Act  diverted  the  AML  funds 
in  order  to  bring  an  end  to  the  controversy  created  by  the  signatory 
companies  over  continued  health  care  coverage  for  UMWA  retirees.  But,  a 
disproportionate  amount  of  the  AML  money  comes  from  companies  like  those  in 
PBA  which  were  not  responsible  for  causing  the  dispute,  and  thus  fought 
vigorously  against  inclusion  in  the  solution.  Likewise,  the  PBA  will 
vigorously  oppose  any  further  change  in  the  law  which  would  increase  the 
amount  of  AML  money  already  being  diverted  to  subsidize  this  special  interest 
program.  PBA  would  also  oppose  any  change  in  the  law  which  would 
increase  the  so-called  "unassigned"  beneficiary  group,  since  that  could  lead 
to  a  backdoor  method  of  siphoning  off  more  AML  money.  Moreover,  we  would 
object  to  any  legislative  changes  which  would  weaken  the  financing  mechanism 
now  in  place,  thus  making  it  easier  for  the  signatory  companies  to  renew 
their  efforts  for  legislative  relief  and  argue  for  additional  AML  money  to 
pay  for  their  contractually  obligated  benefit  programs.  No  proposal  for 
limitations  or  exemptions  which  in  any  way  shifts  the  burden  to  the  AML  fund 
or  to  those  companies  which  have  no  current  or  past  collective  bargaining 
obligation  to  pay  UMWA  retiree  health  care  should  be  considered. 

The  Small  Operator  Exemption 

The  PBA  understands  that  one  concept  under  consideration  would  exempt 
small  operators  from  making  financial  contributions  to  the  Plan.  Without  a 
specific  proposal  for  review  and  analysis,  PBA  does  not  take  a  position  other 
than  to  reiterate  strongly  that  no  changes  which  might  impact  on  the 
obligations  or  competitive  position  of  the  non-signatory  companies,  whether 
small  operators  or  not,  should  be  considered.  In  this  connection,  however, 
we  raise  several  questions  which  we  feel  are  essential  to  realistic  and 
equitable  assessment  of  a  small  operator  exemption. 
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1.  Any  exemption  must  bear  some  rational  relationship  to  the  financial 
hardship  faced  by  particular  operators.  In  this  regard  a  solution  similar  in 
concept  to  Section  4225  of  the  Multiemployer  Pension  Plan  Amendments  Act  of 
1981,  29  U.S.C.  §  1405,  may  be  relevant.  This  Section,  and  Section  4209  (De 
Minimis  Rule) ,  focus  more  on  the  financial  condition  of  the  company  than  the 
size  of  the  company.  The  burden  of  financing  the  Plan  could  be  unnecessarily 
exacerbated  if  healthy  small  companies  are  excluded  from  the  payment 
mechanism,  imposing  an  even  greater  burden  on  mid-size  companies  that  might 
be  in  poor  financial  condition. 

2.  Although,  as  stated,  the  PBA  does  not  support  any  modifications,  to 
the  extent  any  carve-out  is  considered,  it  must  be  carefully  drawn  to  insure 
that  exemption  does  not  become  the  rule.  During  the  Congressional  debates 
concerning  the  UMWA  Retiree  Health  Benefits,  it  was  PBA's  experience  that 
efforts  to  modify  the  legislation  in  order  to  accommodate  legitimate 
interests  were  nearly  always  thwarted  because  of  the  pressure  to  expand 
exemptions  to  cover  ever  larger  and/or  non-deserving  groups  of  employers. 
Such  pressures  will  occur  in  any  current  debates  regarding  the  exemption  of 
small  operators.  The  PBA  would  oppose  any  exemption  that  threatens  to 
destabilize  the  Plan  and,  sooner  or  later,  lead  to  renewed  efforts  to  force 
the  non-involved  companies  to  pay  for  this  benefit  program. 

3.  We  believe  that  there  is  simply  not  enough  information  available  at 
this  time  to  assess  the  impact  of  any  exemption  proposal.  Estimates  of  how 
specific  proposals  would  impact  on  the  current  and  projected  funding  needs  of 
the  UMWA  Combined  Fund  is  a  necessary  prerequisite.  Consideration  of  any 
such  proposals  must  occur  in  conjunction  with  revision  of  CBO  estimates 
regarding  the  resultant  financial  impact  on  the  UMWA  Combined  Fund,  and  on 
the  remaining  operators  who  would  be  required  to  pick  up  the  full  burden. 

Tax  Credits  and  Deductions  for  Reachbacks 

With  no  specific  legislative  proposal  to  analyze,  PBA  cannot  ascertain 
the  full  impact  of  legislative  changes  intended  to  ease  the  financial  burden 
on  certain  companies  obligated  to  make  payments  under  current  law.  We 
understand  that  some  companies  urge  that  tax  credits  be  given  for  certain 
contributing  operators,  specifically  those  which  have  no  current  collective 
bargaining  agreement  requiring  payments  into  the  UMWA  Funds,  but  which  had 
such  an  agreement  in  the  past  ("reachback  companies") .  It  is  difficult  to 
assess  exactly  which  companies  would  benefit  from  this  proposal  and  how  the 
entire  current  funding  mechanism  might  be  affected.  Regarding  Congressional 
consideration  of  such  changes,  the  PBA  makes  the  following  observations: 

1.  The  retiree  health  care  obligations  which  underlie  the  legislation 
were  voluntarily  assumed  by  the  signatory  companies  and  were  the  product  of 
good  faith  collective  bargaining.  Those  companies  have  already  vigorously 
sought  and  received  legislative  relief  notwithstanding  their  contractual 
commitments.  That  relief  is  already  embodied  in  Section  19143  of  the  Energy 
Policy  Act.  That  Act  should  be  given  an  opportunity  to  work  before  changes 
are  effectuated.  In  any  event,  any  legislative  change  which  comes  about 
through  a  tax  credit  must  not  provide  a  further  benefit  to  companies  already 
advantaged  by  the  current  law.  No  legislation  should  permit  those  companies 
which  promised  certain  benefits  to  shift  the  cost  of  their  obligation  to  the 
taxpayers  through  some  generalized  tax  credit. 

2.  Signatory  companies  have  already  realized  a  tremendous  financial 
advantage  by  virtue  of  enactment  of  the  statute.  Any  newly  created  tax 
credit  would  convey  a  further  benefit  on  those  same  entities.  Surely, 
Congress  would  not  intend  to  bestow  an  additional  windfall  to  signatory 
companies  which  not  only  created  the  obligation  in  the  first  place,  but  also 
have  gained  significantly  from  the  passage  of  the  Act. 

3.  No  tax  credit  or  deduction  scheme  should  be  considered  without 
first  obtaining  financial  analyses  and  cost  projections  from  independent 
parties,  such  as  the  Congressional  Budget  Office.  Congress  must  have  accurate 
information  regarding  the  cost  of  such  credits  or  deductions,  and  should  have 
a  good  assessment  of  which  segments  of  the  coal  industry  would  gain  or  lose 
as  a  result  of  such  legislative  changes. 
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Export  Tax  Credit 

These  is  also  pending  a  proposal  for  legislation  to  provide  a  tax  credit 
for  all  exported  coal.  While  the  language  which  PBA  has  been  shown  does  not 
specifically  mention  UMWA  retiree  health  care,  the  proposal  under 
consideration  arose  in  connection  with,  and  is  being  considered  at  a  hearing 
designed  to  address,  that  issue.  Accordingly,  the  PBA  asks  the  committee  to 
consider  the  following: 

1.  Exactly  which  companies  would  actually  benefit  from  such  a  tax 
credit?  Are  they  signatory  companies?  Are  they  reachback  companies? 

2.  Would  passage  of  such  an  export  credit  unfairly  advantage  signatory 
producers  over  nonsignatory  producers?  Which  companies  get  a  competitive 
advantage?   Which  do  not? 

3.  Is  there  a  corollary  between  the  amount  of  the  recommended  tax 
credit  and  signatory  or  reachback  production  at  the  expense  of  nonsignatory 
production? 

4.  After  hearing  the  testimony  at  the  hearing  of  the  proponent  of  this 
tax  credit  concept,  PBA  may  well  have  additional  input  with  regard  to  this 
issue. 

General  Remarks 

The  legislation  at  stake  was  enacted  less  than  a  year  ago.  It  has  not 
had  an  opportunity  to  work;  its  impact  has  not  been  ascertained.  The  crucial 
changes  envisioned  by  the  drafters  have  not  yet  been  implemented  because  the 
legislation  built  in  time  for  the  administrative  allocation  of  beneficiaries. 

This  legislation  embroiled  the  entire  coal  industry  in  a  major 
legislative  battle  less  than  12  months  ago.  It  necessarily  upset  settled 
expectations,  and  the  industry  likely  has  not  yet  fully  absorbed  the 
resulting  changes.  It  would  be,  at  a  minimum,  premature  and  potentially 
quite  destructive  for  the  Congress  to  initiate  yet  another  round  of  confusion 
and  conflict  in  the  coal  industry  before  the  consequences  of  last  year's 
legislation  have  been  fully  digested.  Accordingly,  PBA  is  of  the  view  that 
the  legislation  should  not  be  revisited  at  this  time. 
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SENATOR  CHARLES  S.  ROBB 

before  the 

WAYS  AND  MEANS  COMMITTEE 

U.S.  HOUSE  OF  REPRESENTATIVES 

regarding  a 

METALLURGICAL  COAL  MINING  TAX  CREDIT 

Thursday,  September  9,  1993 
Washington  D.C. 


Mr.  Chairman,  I  want  to  thank  you,  the  Ranking  Minority  Member,  and  the 
members  of  this  distinguished  panel  for  convening  this  hearing  today  to  examine  the 
provisions  of  last  year's  National  Energy  Policy  Act  relating  to  the  health  benefits  of 
retired  coal  miners.   I  appreciate  having  the  opportunity  to  contribute  testimony  to  this 
important  hearing. 

Earlier  this  year,  I  sponsored  legislation  in  the  Senate  to  protect  jobs  in  the 
metallurgical  coal  industry  endangered  by  temporary  difficulties  in  the  metallurgical 
export  market.  This  measure,  S.  1060,  would  create  a  tax  credit  for  companies  which 
mine  substantial  amounts  of  metallurgical  coal  and  make  payments  into  the  United 
Mine  Workers  of  America  Combined  Benefits  Fund.   The  credit  will  allow  metallurgical 
coal  producers  to  recoup  a  portion  of  fund  payments  they  make  pursuant  to  the  Coal 
Industry  Health  Benefits  Program,  authored  by  Senator  Rockefeller  and  included  in  last 
year's  energy  bill.   This  legislation  would  in  no  way  undermine  the  Rockefeller 
provisions  or  adversely  affect  the  soundness  of  the  benefits  fund. 

Originally  drafted  as  a  companion  bill  to  Representative  Rick  Boucher's 
legislation,  S.  1060  would  counter  the  additional  financial  burden  placed  as  a  result  of 
the  Coal  Industry  Health  Benefits  Program  on  companies  that  compete  in  international 
metallurgical  coal  markets.   Because  of  the  decline  of  domestic  steel  and  its  demand  for 
metallurgical  coal,  most  of  the  metallurgical  coal  mined  in  the  U.S.  is  exported.   In  fact, 
according  to  1991  statistics,  coal  is,  in  terms  of  value,  the  fourteenth  largest  commodity 
exported  by  this  country. 

Since  the  international  coal  market  is  highly  competitive  and  price  sensitive, 
additional  costs  cannot  be  passed  on  as  they  can  be  in  domestic  markets.   Consequently, 
any  added  costs  of  producing  metallurgical  coal  will  drive  down  sales  in  international 
markets  and  ultimately  worsen  our  nation's  balance  of  trade.   Should  this  occur,  we  will 
likely  see  closures  of  metallurgical  coal  producing  mines,  lower  production  volumes,  and 
increased  unemployment  in  the  coal  and  ancillary  industries.   Simply  put,  this  tax  credit 
will  allow  metallurgical  coal  producers  dependent  on  the  export  market  to  compete  in 
global  markets  and  stay  in  business. 

It  is  important  to  remove  the  competitive  disadvantage  Congress  inadvertently 
placed  on  our  metallurgical  coal  export  industry.   This  credit  will  eliminate  this 
unintended  burden,  enhance  the  viability  of  coal  exporting  companies,  and  save  jobs  for 
workers  who  depend,  both  directly  and  indirecdy,  on  the  coal  industry  for  their 
livelihood. 

Of  the  workers  who  rely  indirectly  on  coal  exports,  perhaps  the  most  notable  ire 
those  who  work  at  our  nation's  ports.   Coal  is  by  volume  the  largest  commodity 
transported  through  Virginia  ports.   Should  this  volume  drop  off  appreciably,  port 
workers  would  likely  face  layoffs  of  a  serious  magnitude. 
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After  I  introduced  S.  1060,  certain  senators  expressed  opposition  to  it  because  of 
its  link  to  Combined  Benefits  Fund  payments.  These  senators  (including  some  from  coal 
producing  states)  share  the  strong  sentiment  that  the  agreement  reached  last  year 
concerning  the  fund  should  not  be  disturbed  in  any  way,  even  if  only  to  be  used  as  a 
mere  reference  with  which  to  calculate  the  amount  of  a  tax  credit. 

Consequently,  in  an  attempt  to  respond  to  this  concern  and  to  secure  broader 
support,  I  have  decided  to  modify  the  legislation  so  that  it  provides  relief  to  the 
beleaguered  metallurgical  coal  industry  in  general.   I  believe  that  altering  the  bill  in  this 
manner  will  better  its  prospects  for  passage  while  still  providing  some  measure  of  job 
security  to  coal  miners. 

I  understand  that  proposals  to  alter  the  Combined  Fund  provisions  are  highly 
contentious.  I  want  to  emphasize,  however,  that  my  tax  credit  legislation  in  no  way 
changes  those  provisions.  It  merely  recognizes  that  the  metallurgical  coal  industry  is 
facing  serious  difficulties  due  to  temporary  disruptions  in  the  international  metallurgical 
coal  market  and  that  something  needs  to  be  done  to  help  the  industry  ride  out  these 
tough  times.  Mr.  Chairman,  I  encourage  you  and  your  fellow  committee  members  to 
support  this  important  and  worthwhile  legislation. 

Thank  you. 
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